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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 
BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

 

Case No. HERC/RA-11 of 2021 
                   HERC/IA-18 of 2021 

 

Date of Hearing :                  06.12.2021 

Date of Order :                  22.12.2021 
 

 

IN THE MATTER OF: 

Petition under Section 94(1)(f) of the Electricity Act, 2003 read with Regulation 
57 (1) of the Haryana Electricity Regulatory Commission (Conduct of Business) 
Regulations, 2019, as amended from time to time, for review of Haryana 
Electricity Regulatory Commission Order dated 27.01.2021 in Case No. 
HERC/PRO – 51 of 2020 
 
Review Petitioner     
M/s. Star Wire (India) Vidyut Private Limited 
 
Respondent 
Haryana Power Purchase Centre, Panchkula (HPPC) 
 
Present On behalf of the Petitioner, through Video Conferencing 
Shri Buddy A. Ranganadhan, Advocate 
 
Present On behalf of the Respondent, through Video Conferencing 
Smt. Sonia Madan, Advocate 

 

 

Quorum  
Shri R.K. Pachnanda Chairman 

Shri Naresh Sardana Member 

 

ORDER 

 

1. The petitioner, M/s. Star Wire (India) Vidyut Private Limited, through its director 

Shri Varun Todi, has assailed the order dated 27.01.2021 in case no. 

HERC/PRO-51 of 2020. The petitioner has cited error apparent on the face of 

record. The case set up by the petitioner is that HPPC has been allowed to 

charge interest on the excess amount received by the generator by way of refund 

of excess tax reimbursed, whereas, the petitioner has not been allowed to charge 

interest on the amount wrongfully withheld by HPPC. As the present review has 

been sought after lapse of 45 days from the date of impugned order i.e. 

27.01.2021, an application (IA-18 of 2021) has also been filed by the petitioner 

seeking condonation of delay of 184 days, citing the Hon’ble Supreme Court 

orders dated 23.03.2020/08.03.2021/27.04.2021, extending the limitation period. 
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2. The case was taken up for hearing by the Commission on 06.12.2021, through 

Video Conferencing, in view of COVID-19 pandemic. The delay in filing the 

present review petition is condoned in view of the order of the Apex Court relied 

upon by the petitioner. 

3. The learned advocate Shri Buddy A. Ranganadhan, appearing on behalf of the 

petitioner, vehemently argued that this Hon’ble Commission, has concluded that 

HPPC had no right to decide the tariff on its own; set aside the demand notices 

issued by the respondent (HPPC) and directed HPPC to refund the amount 

deducted from the energy bills of the petitioner, within one month. No interest 

was allowed to be recovered since the date the bills of the petitioner were 

withheld by HPPC till one month from the date of the impugned order, without 

any reasoning or finding thereon. As against this, the Commission allowed HPPC 

to levy interest @ 1.2% as per clause 3.6(b) of the PPA executed between the 

parties, on the excess amount paid by HPPC to the petitioner towards 

reimbursement of MAT / Corporate Tax. Thus, there exists an error apparent on 

the face of record in the impugned order dated 27.01.2021. Hence, the present 

review petition is maintainable before this Hon’ble Commission. Shri 

Ranganadhan pleaded ignorance of any appeal filed by HPPC before the Hon’ble 

APTEL against the order of the Commission dated 27.01.2021, despite the fact 

that the petitioner have filed a Caveat Petition before the Hon’ble APTEL on 

08.02.2021 in respect of the impugned order. Notwithstanding the above, the 

learned advocate contended that HPPC has failed to place on record any interim 

order/directions passed by Hon’ble APTEL granting stay on the operation of the 

impugned order dated 27.01.2021. 

4. Per-contra, Smt. Sonia Madan, learned advocate, appearing for the respondent 

i.e. HPPC, argued that there are no errors apparent on the face of the record in 

the impugned order dated 27.01.2021, warranting the Commission to exercise its 

review Jurisdiction, as held in catena of judgements rendered by the Apex Court 

and the Code of Civil Procedure, 1908 as well. It has been submitted that the 

impugned order dated 27.01.2021 is a speaking order with cogent reasons 

provided with respect to all the issues raised by the review applicant herein. The 

learned advocate brought to the notice of the Hon’ble Commission that Section 

34 of Code of Civil Procedure, 1908  confers a discretion on the Court to award 

or not to award interest or to award interest at such rate as it deems fit. Reliance 

in this regard is placed on the judgment of the Calcutta High Court in the matter 

of United Bank of India v Rashyan Udyog and others 1989 SCC OnLine Cal 
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102 (Decided on 12.04.1989) (DB) wherein it was observed that the provisions 

of “Section 34 of the Code of Civil Procedure, or to those of Rule 11 of order 34 

specifically applicable to mortgage-suits, are patently governed and controlled by 

the expression “may” and these provisions therefore, should lead us to conclude 

that award of such interest is not obligatory, but only discretionary and the Court 

may or may not award such interest.” 

        
Smt. Madan further submitted that claim no.1 was allowed in favour of the 

petitioner on the ground that the respondent exceeded its jurisdiction and powers 

conferred on it by the governing regulations and the PPA in issuing demand 

notices for recovery of excess tariff. The Commission specifically observed that 

the petitioner had received excessive benefit of enhanced fuel cost. In view of the 

peculiar facts and circumstances where petitioner although has been receiving 

unjust benefit of the higher fuel cost but the same was found not fit by the 

Commission for recovery on the ground that there was absence of enabling 

provisions, the award of interest on such recovery was well within the discretion 

of the Commission, which, if allowed, would have been unjustified and 

unreasonable. The Commission while adjudicating claim no. 2 took note of the 

fact that the petitioner itself submitted that if at all the HPPC is entitled to recover 

interest for admitted amount of excess recovery made by the petitioner towards 

MAT/Corporate Tax, the same shall be limited to 8.65% per annum as per order 

of the Commission in PRO-21 of 2020 dated 17.06.2020. The said contention of 

the petitioner was dealt with in detail in the impugned order by stating that the 

rate of interest as allowed in the order dated 17.06.2020 was applicable only for 

the period March, 2020 to June, 2020. Moreover, claim no. 2 is distinguishable 

from claim no. 1 as in claim no. 2, the petitioner although bound to refund the 

excess amount reimbursed towards MAT/ Corporate tax, wrongly refuted the 

same and the refusal continued for years, which reflects the malafides of the 

petitioner.  Whereas, as stated above, the claim no. 1 was disallowed as an 

equitable relief for lack of enabling provisions to give effect to the recovery. 

Reliance is placed on the judgement of Hon’ble Delhi High Court in the matter of 

DLF Industries Ltd. v. Indian Oil Corporation Ltd 2009 SCC OnLine Del 2529 

(Decided on 21.08.2009) wherein, the petitioner claimed parity on interest so 

much so arbitrator awarded interest to the respondent. The High Court rejected 

the petitioner’s alleged entitlement to claim while relying on the observations 

rendered by the Supreme Court in the matter of Irrigation Division v. N.C. 

Budharaj (2001) 2 SCC 721 (Constitution Bench) whereby the Apex Court 
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categorically observed that there is no principle that the arbitrator is bound to 

award interest on the claims allowed. The award of interest remains a 

discretionary matter. Interest can also be in the form of compensation for delay in 

payment, the fact remains that it is not mandatory. 

Smt. Madan countered the claim of the petitioner that absence of reasoning in 

the order qua a specific claim is a valid ground to be dealt with in review 

jurisdiction, by relying on the judgement of Hon’ble Gujarat High Court in the 

matter of Saiyad Chhotesab Rasulmiya Mashahadi v. Mohmad Asgar 

Gulamrasul Kapadiya 2015 SCC OnLine Guj 4388 (Decided on 03.05.2015) 

wherein the petitioner had filed an application seeking review of the order passed 

by the single judge on the ground that it lacked reasoning. While rejecting the 

said application, HC categorically observed that: 

“8. As regards grievance about non recording of reasons by the learned Single 

Judge, same cannot be a ground for reviewing of order passed by the learned 

Single Judge. The grievance as regards not recording reasons by the learned 

Single Judge can be made before the higher forum in appeal. The Court also 

finds that the applicant has not been able to point out any error surfacing or 

apparent from the order of the learned Single Judge.” 

 

Further, the answering respondent has submitted that a statutory appeal against 

the order of the Commission dated 27.01.2021, has been filed in the Hon’ble 

Appellate Tribunal for Electricity (APTEL), vide DFR No 132 of 2021 and hence 

the matter is sub-judice. Without prejudice to the above, in compliance with the 

order of the Commission dated 27.01.2021, the amount already deducted from 

the bills of the petitioner, has been refunded. 

5. At the onset, the Commission observes that it is a settled proposition that merely 

filing an appeal does not operate as stay. Reliance may be placed on the 

judgement of the Hon’ble Supreme Court dated 10.12.2004, in the matter of 

Atma Ram Properties (P) Ltd. vs. Federal Motors (P) Ltd. (2005) 1 SCC 705, 

wherein the following was observed:- 

“…that mere preferring of an appeal does not operate as stay on the decree or 

order appealed against nor on the proceedings in the court below. A prayer 

for the grant of stay of proceedings or on the execution of decree or order 
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appealed against has to be specifically made to the appellate Court and the 

appellate Court has discretion to grant an order of stay or to refuse the same.” 

6. Upon hearing both the parties at some length, the Commission considered it 

appropriate to examine the issue of maintainability of the present review petition, 

before delving into the merits of the case. Accordingly, the Commission has 

perused the scope of review jurisdiction, as per the provision of Regulation 57 & 

58 of the HERC (Conduct of Business) Regulations, 2019. Additionally, the 

relevant clause of Order no. XLVII of Code of Civil Procedure 1908, has also 

been examined.  

The Commission has perused the judgment of the Hon’ble Delhi High Court in 

Aizaz Alam Versus Union of India & Others (2006 (130) DLT 63: 2006(5) AD 

(Delhi) 297. The relevant extract from the aforesaid judgment is reproduced 

below:- 

“We may also gainfully extract the following passage from the decision of the 

Supreme Court in Meera Bhanja V. Nirmala Kumari Choudhury, where the Court, 

while dealing with the scope of review, has observed: 

The review proceedings are not by way of an appeal and have to be strictly 

confined to the scope and ambit of Order 47, Rule 1, CPC. The review petition 

has to be entertained on the ground of error apparent on the face of record and 

not on any other ground (emphasis added) …  Applying the above principles to 

the present review petition, there is no gainsaying that the review of the Order 

passed by this Court cannot be sought on the basis of what was never urged or 

argued before the Court (emphasis added). The review must remain confined to 

finding out whether there is any apparent error on the face of the record. As 

observed by the Supreme Court in Lily Thomas and Ors.V Union of India & Ors., 

the power of review can be used to correct a mistake but not to substitute one 

view for another (emphasis added). That explains the reason why Krishna Iyer, j. 

described a prayer for review as “asking for the moon” M/s Northern India 

Caterers (India) Ltd. V. Lt. Governor of Delhi”. 

The Commission has further perused the judgment of the Hon’ble Supreme 

Court, cited by the respondent (HPPC), in the case of Kamlesh Verma Vs. 

Mayawati and others, (2013) 8 SCC 320, wherein, in was held that in a review 

petition, it is not open to the Court to reappreciate the evidence and reach a 

different conclusion, even if that is possible unless it is shown that there is an 

error apparent on the face of the record or for some reason akin thereto. 
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Review proceedings are not by way of an Appeal and have to be strictly confined 

to the scope and ambit of Order 47 Rule 1 CPC.  

7. The Regulations and case laws cited in the matter encompass the scope of the 

review jurisdiction in narrow confines. The Commission, upon perusal of the 

records available and averments made by the parties, is of the considered view 

that it was the conscious decision of this Commission, while passing the impugned 

order, to grant one month time to HPPC to refund the amount deducted from the 

bills of the petitioner. Interest, in the nature of penalty was provided in the event 

the amount in question remained unpaid after a month. Hence, the dispensation 

can not by any stretch of imagination, be called an ‘error apparent’ as claimed by 

the petitioner herein. The Commission, in its impugned order dated 27.01.2021, 

had observed that the petitioner has already availed the benefit of higher fuel cost, 

as tabulated below:- 

FY Biomass fuel cost as 
per HERC RE 
Regulations, 2017 (in 
Rs./MT) - A 

Biomass fuel cost as per HERC order 
dated 09.10.2015 (in Rs./MT) i.e. Rs. 
3055/MT for the FY 2014-15 with an 
escalation of 5% each year. - B 

FY 2017-18 3270 3537 

FY 2018-19 3434 3713 

FY 2019-20 3605 3899 

FY 2020-21 3785 4094 

 

As evident from the table above, the fuel cost for the FY 2017-18, 2018-19, 2019-

20 and 2020-21 should have been Rs. 3270/MT, 3434/MT, Rs. 3605/MT and Rs. 

3785/MT (column A) instead of Rs. 3537/MT, 3713/MT, Rs. 3899/MT and Rs. 

4094/MT (column B), respectively. In view of the peculiar facts and circumstances, 

it is clear that the petitioner was enjoying the unjust benefit of the higher fuel cost. 

However, the same could not be automatically made applicable to the petitioner, 

due to absence of enabling provision in the HERC RE Regulations, 2017 to that 

effect and delay on the part of HPPC in approaching the Commission seeking 

appropriate directions. Therefore, it was held that the fuel cost, made applicable 

by HPPC suo-moto, was not right. Evidently, the petitioners kept raising invoices 

for the power supplied by them at a tariff higher than the tariff applicable and the 

same was being paid by the answering respondent. Had both the parties acted 

more diligently, such a situation could have been avoided. The petitioner was 

being paid at the tariff determined by the Commission. Hence, it was expected 

that the petitioner kept itself updated regarding the amendment in the RE 

Regulations as well as the orders passed by the Commission from time to time. 
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However, it was not be. Resultantly, no interest was considered by the 

Commission, while setting aside the demand notice on procedure aspects and 

directing HPPC to refund the amount deducted from the bills of the petitioner, 

within one month of the date of the order. The fact remained that petitioner kept on 

claiming payment on higher tariff at the cost of the electricity consumers and has 

unjustly enriched itself by claiming higher fuel cost. 

8. Hence, the Commission is of the considered view that it is not open for the 

petitioner to re-agitate the issues that have been deliberated upon and decided 

without identifying errors apparent or bringing to the table any new facts and 

figures that were not available or known to the Commission, at the time of passing 

of the impugned order. Thus, a manifest illegality must be shown to exist or a 

patent error must be shown in an ‘Order’ to review a judgement. No such grounds 

or patent error have been shown by the review petitioner herein.  

9. In view of the above discussions, the Commission is of the considered view that in 

the garb of invoking review jurisdiction of this Commission, the petitioner is 

seeking re-consideration of the issue involved in the present case. The order 

against which review has been sought by the petitioner has not been shown to 

suffer from any error apparent or patent irregularity. The bar against re-

consideration of its own decision is a settled principle in adjudicatory 

jurisprudence. Once a case has been finally heard and adjudicated upon by the 

authority concerned, the resultant adjudication can be re-opened for consideration 

only in appellate jurisdiction.  

10. It is amply clear that apart from re-examination of the issues in exercise of 

appellate jurisdiction, no review is permissible except in limited cases where the 

matters requiring review fall within the statutorily prescribed contours of threefold 

grounds viz, firstly, previously unavailable or newly discovered fact, secondly, an 

error apparent on record, and thirdly, any other sufficient reason. A perusal of the 

record of the case un-ambiguously establishes the absence of any of the 

aforesaid threefold statutory pre-conditions. The petitioner has neither been able 

to establish the discovery of new fact that was not in the knowledge of the 

Commission nor any error apparent on the face of record. As far as the third 

statutory requirement for review is concerned, this Commission is conscious of the 

fact that the order, as impugned in this petition, contains adequate reasons to 

justify the conclusions arrived at therein, and there being sufficient reasons for the 

Commission to pass the said order, no other sufficient cause for review is made 

out in the present petition. 
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11. The present petition as well as IA 18 of 2021 is accordingly disposed of. 

 

This order is signed, dated and issued by the Haryana Electricity Regulatory 

Commission on  22.12.2021. 

 

Date:  22.12.2021 (Naresh Sardana) (R.K.  Pachnanda) 
Place: Panchkula Member           Chairman 

 


