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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 
BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

 
Case No. HERC/PRO – 47 of 2020 

 
Date of Hearing : 02.03.2021 
Date of Order : 03.03.2021 

 

IN THE MATTER OF: 

Petition under section 86(1)(b), (f) of the Electricity Act, 2003 read with HERC ( Terms 
and Conditions for Determination of Tariff from Renewable Energy Sources, Renewable 
Purchase Obligation and Renewable Energy Certificate) 2010 (4th Amendment ) 
Regulation, 2014 challenging the Memo no. Ch.80/CE/HPPC/SE/C&R-1/PPA-123A dated 
11.8.2020 as well as the notice bearing Memo no. Ch.-16/CE/HPPC/SE/C&R-1 
Starwire/PPA- 123A/ Vol. III dated 06.07.2020 being in violation of the order dated 
09.10.2015 passed by this Commission as well as the PPA executed between the 
parties dated  29.10.2013 and being based upon incorrect reading of the statutory 
provisions and law. 
 
Petitioner     
M/s. Sri Jyoti Renewable Energy Pvt Ltd (SJREPL) 
 
Respondent 
Haryana Power Purchase Centre, Panchkula (HPPC) 
 
Present On behalf of the Petitioner, through Video Conferencing 
Sh. Vinod Bhardwaj, Advocate 
 
Present On behalf of the Respondent, through Video Conferencing 
Smt. Sonia Madan, Advocate 
 
Quorum  

 
Shri R.K. Pachnanda 
Shri Pravindra Singh Chauhan 

 Chairman 
 Member 

Shri Naresh Sardana   Member 
 

 ORDER 

Brief Background of the case 

1. The petitioner has invoked the jurisdiction of this Commission under Section 86 (1) (f) of 

the Electricity Act, 2003 read with PPA executed on 29.10.2013 between the petitioner 

and the respondent. The petitioner has prayed to set aside the demand notice dated 

06.07.2020, on account of reduced fuel cost in the HERC RE Regulations, 2017, as 

compared to the fuel cost in the Order dated 09.10.2015. 

2. The Petitioner has submitted as under:- 

a) That the Petitioner had proposed to the Respondent to design, construct, own, operate 

and maintain a Biomass based power project at Village Dhana Narsan, Block Bhiwani, 

Tehsil and District Bhiwani in Haryana with an aggregate capacity of 9.5.MW. 
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b) That a Power Purchase Agreement was signed between the Petitioner and the 

Respondent on 29.10.2013.  

c) That some of the relevant clauses of the PPA are being reproduced for the sake of 

convenience and reference:- 

1(40)  “ Tariff” means the rate payable by the Nigam as approved by HERC from time 

to time for every Kwh of delivered energy at the metering point. 

2.1       Sale of Energy by the Company: 

2.1.1 The HPPC shall purchase and accept entire energy up to the contracted 

capacity (9.5 MW) delivered at the interconnection point from the Company’s facility 

pursuant to the terms and conditions of this agreement at the rates decided/notified and as 

amended /modified/ clarified by HERC from time to time. 

2.1.2 The current applicable tariff would as per the order dated 27.5.2011 and 

clarified by the order dated 17thAugust, 2011 issued by HERC. However the rates as 

decided/notified and amended/ modified/ clarified by HERC from time to time shall be 

applicable. No additional payment what-so ever may be on any shall be payable by the 

HPPC/Discom except those approved by HERC. 

3.3      The Company shall raise invoices on the HPPC for the energy sold by the 

Company to the HPPC; as per the tariff described in clause 2.1.2. 

3.10 In case of dispute on any of the bills, the HPPC shall notify the company of any 

disputed amount within 30 days of the receipt of the bills and the Company shall rectify the 

errors / shortcomings or otherwise intimate in writing its rejection of the disputed amount 

with reasons thereto within 5 days of the reference to HPPC. The HPPC shall however on 

demand will make the payment of the undisputed part of the bill and for the disputed part; 

the parties shall try to settle amicably. If the dispute is not settled during such discussion, 

then either party may refer the same for adjudication as per Article 12. 

12.1 Both the parties shall comply with the provisions of this Agreement and 

discharge the respective obligations. In the event of any dispute/ disagreement and if the 

same is unresolved, a meeting shall be held between authorized representatives of the 

Company and HPPC to resolve the issue. In case the issue is still unresolved, provisions 

of following clauses shall apply. 

12.2 In the event of such differences or disputes, between the parties, either party 

may by written notice of 30 days to the other party, request the other party for resolution of 

dispute through HERC as per the Electricity Act, 2003. 

12.3 All differences or disputes between the parties arising out of or in connection 

with these presents, including any question or matter of dispute which falls within the 

scope and purview of the statutory authorities under the provisions of the Electricity Act, 
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2003 as amended from time to time, that the parties are unable to resolve by mutual 

agreement, shall be referred to HERC for adjudication. 

12.4 Nothwithstanding the existence of any question, disputes and differences 

referred to arbitration, the parties hereto shall continue to perform their respective 

obligations under this agreement and make payment of the undisputed part of the bill and 

for the disputed part, the parties shall try and settle amicably. If the dispute is not settled 

during such discussion, then either party may refer the same for Arbitration/ Adjudication 

as per Article 12.3. 

14.1 Except where terminated by default, this agreement shall remain in force for 

twenty (20) years from the date of execution of this agreement and can be extended by 

another ten (10) years through mutual agreement. Any dispute(s) arising out of termination 

issue will be referred to the commission and the decision of the Commission will be 

binding on both the parties.” 

d) That the HERC (Terms and Conditions for determination of Tariff from Renewable Energy 

Sources, Renewal Purchase Obligation and Renewable Energy Certificate) Regulations, 

2010 and the 4th Amendment Regulations were notified in the Haryana Government 

Gazette (Extraordinary) dated 12thAugust, 2015 (hereinafter referred to as “HERC RE 

Regulations, 2014). While dealing with the issue of consequential Order arising from the 

HERC Regulations of 2014 for the projects commissioned/ to be commissioned in the FY 

2013-14, FY 2014-15 and FY 2015-16, an Order dated 9.10.2015 was passed by the 

Commission as under: 

“The revised tariff sheets for Biomass based Projects for FY 2013-14, FY 2014-15 and 

FY 2015-16 and Solar PV based projects (crystalline, thin film, rooftop and canal top 

projects) for FY 2014-15 & 2015-16 shall be as per Annexure-A of this Order. 

For the Biomass projects commissioned in FY 2013-14, the yearly tariff as already 

determined shall be applicable for FY 2013-14 and FY 2014-15. For FY 2015-16, the 

tariff as already notified shall be applicable upto the date of notification of the 4th 

amendment dated 12.8.2015 and for the remaining part of FY 2015-16 the revised 

tariff as now determined shall be applicable. For FY 2016-17 and thereafter revised 

tariff as now determined shall be applicable. 

For the projects commissioned in FY 2014-15, the tariff as already determined for 1st 

year i.e. FY 2014-15 shall be applicable for 12 months from the date of commissioning. 

The revised tariff as now determined for the 2nd year i.e. FY 2015-16 shall be 

applicable from the date of notification of 4th amendment i.e. 12.8.2015 or the date of 

commencement of 2nd year tariff whichever is later. For earlier part of 2nd year, if any, 

the tariff as already determined shall be applicable. For 3rd year onwards revised tariff 

as now determined shall be applicable.” 
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Hence, the tariff sheets for the Biomass based projects commissioned during the FY 

2013-14, FY 2014-15 and FY 2015-16 was determined and approved by the 

Commission. Thus, the tariff for the entire contracted period under the PPA had been 

determined by the Commission by virtue of the aforesaid order and as such, by virtue 

of the agreement executed between the parties, the tariff as determined by the 

Commission was to remain valid for the entire duration of the contract.  

e) That the CoD of the project of the Petitioner was 8.10.2014 i.e. the FY 2014-15 and as 

such the above said order was applicable to the case of the Petitioner. Resultantly, the 

tariff sheet as determined by the Commission becomes applicable and there is no further 

modification permissible under the same. 

f) That the Commission notified the HERC (Terms and Conditions for the Determination of 

Tariff from Renewable Energy Sources, Renewable Purchase Obligation and Renewable 

Energy Certificate) Regulations, 2017 vide notification dated 24.7.2018. 

g) That the Petitioner was shocked to receive a notice dated 6.7.2020 from the Respondents 

whereby the Respondent served a show cause notice/ Demand notice calling upon the 

petitioner to deposit  total amount of Rs. 7,90,40,125/- (i.e. Rs. 6,27,83,890/- as principal 

amount and Rs. 1,62,56,235/- as interest) with in a period of 15 days failing which amount 

would be adjusted along-with interest from the subsequent electricity bills. 

h) That the Petitioner submitted its reply to the said show cause notice vide its reply dated 

31.7.2020. The Petitioner had raised various objections to the maintainability of the notice 

and complete lack of merit in the demand being raised by the respondent. The illegality of 

the proceedings being initiated by the Respondents was also pointed out in the aforesaid 

reply. 

i) That the Respondent served the order dated 11.8.2020 whereby the Respondents 

demanded the aforesaid amount failing which the same would be adjusted in the monthly 

billing raised. The same has compelled the filing of the instant petition.  

j) That the show cause notice/ Demand notice dated 6.7.2020 and the final order/ Demand 

Order dated 11.8.2020 are bad and liable to be set aside inter-alia on the grounds 

enumerated here-in-after below:- 

i) That the demand in question is based on the Regulations of 2017 and the provisions of  

the PPA  by contending that the Tariff as per the PPA had to be the rate payable by 

the Nigam as approved by the HERC from time to time. Since the New Regulations 

had been notified, the cost of Biomass fuel had been greatly reduced. As the variable 

cost cannot be allowed beyond the normative value, the normative fuel cost as 

assessed by the Commission has to be applied for determination of tariff. The Principal 

amount alongwith interest @1.25% per month has been claimed for the amount paid 
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since the notification of the new regulations up to the date of show cause / demand 

notice. The said foundation itself if misconceived since the notification per se is not 

applicable to the petitioner. The Regulation in question is to come into force w.e.f. the 

date of notification and as per the provisions of the said regulations, the tariff period is 

the period determined by the commission under these regulations and on the basis of 

the said norms. Since the Tariff Period of the petitioner has not been determined under 

these regulations, the same cannot apply with respect to the tariff period determined 

under the erstwhile regulations. Still further, the norms as prescribed under Chapter 2 

of the said regulations clearly stipulate in the Regulation 5(4) that the PPA (s) signed 

by the Distribution licensee on the basis of tariff determined by the Commission in its 

order prior to the notification of these Regulations on renewable energy shall remain 

valid for the tariff period as per the PPA. Such cases shall not be reopened in view of 

the norms provided in these regulations. Hence, the regulations itself prohibited the 

respondents from applying these norms on the orders that had been passed prior to 

the notification of these regulations. However in violation of the provisions as 

contained in the Regulations prohibiting the applicability of the regulations to the 

PPA(s) already signed by the licencee and that such orders shall remain valid for the 

tariff period as per the PPA goes a long way to establish the applicability of the 

Regulations has been illegally extended and held to be applicable to the PPA which 

had been signed in the year 2013 and where the CoD had been attained in the year 

2014. The Demand is thus clearly an illustration of gross abuse of authority and the 

position by the respondent. 

ii) That the respondents have also failed to take into consideration the fact that the 

Regulations do not in any manner override all prior contracts, rather, saves all the prior 

contracts executed by the respondents and as such the respondents have been given 

no authority to override any prior crystallized obligation and was to be held applicable 

only with respect to the Projects which were to be commissioned during the currency 

of said regulations. 

iii) That the respondents have failed to appreciate that the obligation to pay was the 

creation of the PPA signed between the parties on 29.10.2013 and that the said 

agreement used the expression Tariff to mean the rate payable by the Nigam as 

APPROVED by the commission.  Since the tariff had already been approved by the 

commission, the same cannot be changed unless the terms of the PPA are reviewed 

upon challenge in an appropriate proceeding as per law. Besides, the PPA talks about 

the rates decided in various clauses of the PPA under Article 2 pertaining to the sale 

and purchase of energy. All these circumstances have been generally stated. The 

same under ordinary interpretation has to mean that the rate in the respective category 
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applicable and does not apply or attract all. Hence, where the rate has already been 

decided, no other alternative can be read. The reading of the PPA nowhere leaves an 

open ended scope and closes the contract as a whole. It was for the said reason that 

there is no provision of a refund in the entire PPA or clause pertaining to excess 

payment. 

iv) That further the provisions of Clause 3.10 of the PPA specify notification of the dispute 

about any bill within a period of 30 days of the bill. The instant demand has been 

raised vide demand notice dated 6.7.2020 and w.e.f. July 2018. No dispute to the bill 

was ever raised or notified and the final bill has been paid. The PPA does not provide 

any right to dispute a bill after a period of 30 days of submission of a bill and in no 

case after the payment thereof. The remittance of the bill per-se creates an estoppel 

against the respondents from disputing the same at any later stage. It is an 

acknowledgment of the correctness of the bill and payment of the same establishes 

that the same is no more disputed. They are thus estopped from denying or disputing 

the liability which stood acknowledged and discharged. More so it is not the case of  

the respondents that any fraud of any nature had been committed by the petitioner or 

that there had been any deliberate concealment of facts by the petitioner resulting in 

inducement of the respondent to make the payment. 

v) That the respondent has failed to appreciate that the maintainability of the demand 

notice and the liability as demanded by the respondent in its notice dated 6.7.2020 

was denied by the petitioner giving birth to existence of a difference or a dispute. 

Article 12 of the PPA prescribed mechanism for settlement of Disputes and Arbitration. 

It specifically authorized the resolution of such disputes through HERC under 12.2. 

The petitioner in its reply dated 31.7.2020 had specifically referred to the provisions of 

Article 12 and contended that the Adjudication should be done by the Regulator and to 

refrain from with-holding of the energy bills until a decision is given by the Regulator on 

the dispute. Instead of reposing faith in the Regulator and seek adjudication of the 

dispute from the Regulator, the respondent have issued the Demand order dated 

11.8.2020 claiming the said amount of Rs. 7,90,40,125/- to be deposited within 15 

days failing which the amount would be adjusted from the subsequent electricity bill 

which becomes due on 31.8.2020. The mischief of the respondent is clear and it 

shows the mindset of the respondent. It is illustrative of the respondent assuming itself 

at a pedestal higher than the appropriate commission (HERC). It is also in clear 

disregard to the authority of the Regulator and the contractual obligation to refer the 

dispute to the Commission. The petitioner reserves its right to take recourse to 

appropriate proceedings under section 142 and 146 of the Electricity Act, 2003 against 

the respondents for violation of the order dated 9.10.2015 passed by the commission 
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and also violating the Regulations of 2017 which save all prior PPA (s) that had been 

executed before the coming into force of the new regulations. The filing of the instant 

petition should not be viewed as a waiver of any right or acquiescence in any manner. 

vi) That the demand order as well as the demand notice are bad in view of the fact that 

the CoD of the petitioner was achieved on 8.10.2014 and the applicable tariff sheet 

had been specifically prescribed under the order of HERC dated 9.10.2015 for the 

entire life of the project. There was thus no contractual authority or statutory force in 

the demand notice as well as the demand order which are clearly a gross abuse of the 

authority. 

vii) That notwithstanding the fact that the respondent has no right to claim any payment, it 

has also demanded interest @1.25% per month. Without conceding to the legitimacy 

of the demand, it is submitted that the PPA contains no provision for payment of any 

interest. Further, interest is claimed for the period when the amount is claimed and is 

not paid despite demand. It is a compensatory mechanism. Once the demand notice 

has been issued for the first time only on 6.7.2020, there was no basis for claiming any 

interest for any period prior thereto when no demand had been raised at all. Hence 

even on such a hypothetical consideration, the demand has no sanctity and authority 

of law. There is simply no basis to claim the principal or the interest thereupon and in 

any case not from the date of payment till reimbursement.  

viii) That the respondent never disputed any bill and made the payment. The same being 

an acknowledgement of the liability, the respondents are estopped in law to now deny 

their liability. There has been no misrepresentation, concealment or fraudulent practice 

on the part of the petitioner and as such the respondents have no right to claim the 

amount in question also under the contractual laws. 

ix) That whenever the respondents have any confusion with respect to the true meaning 

of any clause of the contract, it was necessary that the said declaration ought to have 

been sought from the competent authority under the Electricity Act, 2003 and in 

accordance with the Mechanism so accepted under the PPA. The respondent cannot 

be permitted to apply an interpretation contrary to the express intent of the contracting 

parties in a unilateral manner. 

x) That the respondents have by their own act and conduct also accepted the said 

interpretation as has been stated by the petitioner since the respondents continued to 

make the payment correctly in terms of the PPA despite the notification of the 

Regulations on 24.7.2018. Hence, even by their own conduct they acknowledged that 

the said regulations were not applicable to the PPA which had already concluded prior 

to the notification of the new regulations. The acceptance reflected through the 

conduct leave no room for any doubt about the true intent and applicability of the new 
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regulations and that the respondents rightly concluded that the same were not 

applicable to the case in hand. 

xi) That the demand notice as well as the demand order are also in violation of the 

provisions of the Contract Act and the corresponding binding obligations created. The 

terms of the concluded contract cannot be subjected to any unilateral change in the 

meaning, interpretation, applicability and scope by one contracting party. Consensus 

ad idem is the foundation of the contract and any understanding of the contract which 

is fully supported in conduct of the parties leads to an inescapable conclusion of the 

same being as an outcome of the mutual consensus.  

xii) That the action of the respondents is in breach of the regulations, provisions of the 

Electricity Act, 2003, the PPA as also the regulations of 2017 and hence bad and liable 

to be set aside.  

k) That the Petitioner also seeks the indulgence of this Commission to place on record such 

material and documents on record which may become available over the period of time 

since the instant petition has been filed out of urgency given the short date of the demand 

notice and the period of bill. The fear of the respondents recovering the amount from the 

bill due from 31.8.2020 is writ large compelling the Petitioner to immediately knock the 

doors of this Commission instead of waiting for a period of 30 days in terms of clause 12 

of the PPA. The same would cause grave financial hardship to the Petitioner. The 

Petitioner thus prays for the indulgence of the Commission and the period of 30 days as 

contemplated in Clause 12 of the PPA be waived and exempted in the facts and 

circumstances of the case and the hearing of the case be fixed before 31.8.2020. 

l) That the following prayers have been made:- 

i) The present petition be allowed and the Demand Order issued vide Memo no. 

Ch.80/CE/HPPC/SE/ C&R-1/ PPA-123A dated 11.8.2020 as well as the Demand 

notice bearing Memo no. Ch.-16/CE/HPPC/SE/C&R-1 Starwire/PPA- 123A/ Vol. III 

issued on dated 06.07.2020  be set aside being in violation of the order dated 

09.10.2015 passed by this Commission as well as the PPA executed between the 

parties dated  29.10.2013 and being based upon incorrect reading of the statutory 

provisions and law; and 

ii) Appropriate direction be issued to the Respondents restraining them from effecting any 

recovery from the Petitioner on the basis of the Demand order issued vide Memo 

dated 11.8.2020 with a further direction to the Respondents to release the entire 

amount of bill for the energy supplied at the tariff rates as approved vide order dated 

09.10.2015 during the pendency of the instant petition, and 
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iii) Appropriate such other orders as the Commission may deem fit and appropriate in the 

facts and circumstances of the case and in the interest of justice and fair play be 

issued in favour of the petitioner. 

 

Reply filed by the Respondent (HPPC) 

3. HPPC filed its detailed reply on an affidavit dated 03.12.2020, justifying, suo-moto, 

revision in fuel cost, w.e.f. FY 2017-18 (fuel cost decided in the Order of the Commission 

dated 30.06.2018 for the FY 2017-18), as per Regulation clause no. 43 of Commission’s 

Order dated 09.10.2015, which specifies that  “fuel cost re-determined by the Commission 

for the first year of next control period shall also be applicable prospectively to the projects 

commissioned during current control period”. 

4. The HPPC has replied as under:- 

a) That a Power Purchase Agreement (PPA) dated 29.10.2013 was executed between 

Petitioner and the Respondent for procurement of electric energy generated in Biomass 

based Power Project to be set up at Village Dhana Narsan, Block, Tehsil and District 

Bhiwani in the state of Haryana with an aggregate capacity of 9.5 MW.  

b) That Article 1, Clause 39 of the PPA defined ‘Tariff’ as under – 

“39) “Tariff” means the rate payable by the Nigam as approved by HERC from time to 

time for every kWh of delivered energy at the metering point.”   

       (Emphasis Supplied) 

Further, Clause 2.1.1 and 2.1.2 of Article-2 pertaining to ‘Energy Purchase and Sale’ 

provided following provision for applicability of tariff –  

“2.1.1   The HPPC shall purchase and accept entire energy generated by the 

Company’s facility (new plant and Machinery) up to the contracted capacity 15 MW 

(8MW + 7MW) delivered at the interconnection point pursuant to the terms and 

Conditions of this agreement at the rate decided/notified by the commission and 

amended from time to time. The fuel cost (biomass mix) decided by the Commission 

shall be subject to a cap of twice (2 times) the fuel cost (Rs/kWh) approved by the 

Commission for thermal power generation of HPGCL in Haryana. Beyond which the 

HPPC/Discoms shall be under no obligation to purchase power from the company. In 

such an event the Company shall have the right to sell the entire power generated by 

them to a third party including offering power to the Discoms at the average pool 

power cost (APPC) as determined by the Commission, selling power through the 

power exchange etc. 
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2.1.2 The current applicable Tariff would be as per order dated 27.05.2011 and 

clarification order dated 17th August, 2011 issued by the HERC. However, the rates 

as decided/notified and amended/modified/clarified by HERC from time to time 

will be applicable. The cap on fuel cost (biomass mix) as decided by the Commission 

& detailed in clause 2.1.1 shall be applicable to the parties. No additional payment 

whatsoever may be on any account shall be payable by the HPPC/DISCOM except 

those approved by HERC.” 

        (Emphasis Supplied) 
c) That a conjoint reading of above-stated provisions of PPA clearly stipulates that the tariff 

as decided/notified and as amended /modified/clarified by this Commission from time to 

time will be applicable to the Petitioner. The applicable tariff at the time of signing of PPA 

was mentioned as the tariff determined by this Commission vide order dated 27.05.2011 

and clarification order dated 17.08.2011 subject to rates as decided/notified and as 

amended/modified/clarified by Commission from time to time. 

d) That the power plant of the Petitioner was commissioned on 08.10.2014. Pursuant to 

commissioning of the Plant, the Commission amended the Haryana Electricity Regulatory 

Commission (Terms and Conditions for determination of Tariff from Renewable Energy 

Sources, Renewable Purchase Obligation and Renewable Energy Certificate) 

Regulations, 2010. The 4th Amendment of said Regulations were notified in the Haryana 

Government Gazette (Extraordinary) dated 12.08.2015. After notifying the said 4th 

amendment, the Commission passed consequential Order dated 09.10.2015 arising from 

said amendment for the projects commissioned/ to be commissioned in FY 2013-14, FY 

2014-15 and FY 2015-16. The Commission, in the Order dated 09.10.2015, listed out 

salient features of the 4th Amendment having impact on the tariff for the renewable energy 

power projects commissioned in the FY 2013-14.  

e) That after passing of Order dated 09.10.2015, the Petitioner continued to claim tariff as 

per the terms and conditions of the said Order. The Project was commissioned on 

08.10.2014 (CoD) and tariff thereafter had been paid in terms of order passed by this 

Commission from time to time. The Petitioner up till now had been claiming tariff as per 

order dated 09.10.2015 despite specific mention of the then applicable tariff in the PPA, 

which is as per the order dated 27.05.2011 read with clarification thereof.  The operative 

part of the Order dated 09.10.2015 provided as under – 

“The revised tariff sheets for Biomass based Projects for FY 2013-14, FY 2014-15 & FY 

2015-16 and Solar PV based projects (crystalline, thin film, rooftop and canal top projects) 

for FY 2014-15 &FY 2015-16 shall be as per Annexure – A of this Order. 
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For the Biomass projects commissioned in FY 2013-14, the yearly tariff as already 

determined shall be applicable for FY 2013-14 and FY 2014-15. For FY 2015-16, the tariff 

as already notified shall be applicable up to the date of notification of the 4th amendment 

dated 12.08.2015 and for the remaining part of FY 2015-16 the revised tariff as now 

determined shall be applicable. For FY 2016-17 and thereafter revised tariff as now 

determined shall be applicable.” 

f) That it is further pertinent here to reproduce the observation of the Commission in the 

Order dated 09.10.2015 as regards the impact of amended Regulation 43 on the power 

projects set up in FY 2013-14:- 

“9. Amendment of Regulation 43 of the Principal Regulations:-  

The Regulation 43 of the Principal Regulations shall be substituted by the following 

Regulation:- 

“43. Fuel Cost – (1) Biomass fuel price during the control period shall be Rs. 3055 / MT 

(Base Year FY 2014-15) subject to an escalation of 5% per annum for the projects 

commissioned/to be commissioned in the FY 2014-15 onwards.  

Provided that the revised fuel price shall be applicable to the projects commissioned in FY 

2013-14 prospectively from the date of notification of these Regulations. 

Provided further that the fuel cost re-determined by the Commission for the first 

year of next control period shall also be applicable prospectively to the projects 

commissioned during current control period. 

The fuel price Indexation Mechanism given in Regulation 44 shall not apply for Biomass 

based projects. ”        

      (Emphasis Supplied) 

g) That the Commission vide order dated 09.10.2015 pegged fuel cost at Rs. 3055/MT for FY 

2014-15 with an escalation of 5% each year and tariff was determined accordingly. The 

aforesaid regulation clearly stipulated that the fuel cost re-determined by the Commission 

for the first year of next control period shall also be applicable prospectively to the projects 

commissioned during current control period. The intent and objective of the said regulation 

was to reflect the changing market condition and increased/ decreased cost of fuel on the 

cost of electricity.  

h) That this Commission subsequently on 24.07.2018 notified RE Regulations, 2017 and 

inter alia decided the operational and financial parameters for biomass based power 

projects besides tariff for biomass based power plants commissioned during FY 2017-18.  

The next control period was also notified as starting from FY 2017-18.  The Commission in 
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RE Regulations, 2017 has pegged the fuel cost of biomass at Rs. 3270/MT for FY 2017-

18 with an escalation of 5% each year.  

i) That a comparative statement of cost of biomass fuel as per RE Regulations, 2017 (in 

Rs./MT) and Order of the Commission dated 09.10.2015 (in Rs./MT) is given hereunder 

for the reference of this Hon’ble Commission -  

FY Biomass fuel cost as per 
HERC RE Regulations, 2017 
(in Rs./MT) 

Biomass fuel cost as per 
HERC order dated 09.10.2015 
(in Rs./MT) 

FY 2017-18 3270 3537 

FY 2018-19 3434 3713 

FY 2019-20 3605 3899 

FY 2020-21 3785 4094 

 

j) That on notification of RE Regulations, 2017, it was incumbent upon the Petitioner to 

revise the tariff in line with the Order dated 09.10.2015 in the bills submitted by them for 

the supply of electricity. However, the Petitioner, knowing well that the fuel cost has been 

varied to their disadvantage chose to keep mum and kept sending inflated bills in 

contravention to the terms of the PPA and Order of this Commission dated 09.10.2015.  

k) That considering the fixed cost component of tariff as specified in the generic tariff sheet 

dated 09.10.2015 and the variable cost (fuel cost) component of tariff from generic tariff 

sheets notified by this Commission from time to time, the yearly applicable tariff for the 

energy supplied from the Project during respective financial years is worked out as under:-  

FY Applicable Tariff (in Rs. /kWh) 

Fixed Cost Variable Cost Total 

FY 2017-18 2.60 4.87 7.47 

FY 2018-19 2.57 5.11 7.68 

FY 2019-20 2.54 5.33 7.87 

FY 2020-21 2.52 5.60 8.12 
 

l) That the provisions of the PPA, interpreted under the legal framework of the Electricity Act, 

2003 and the rules/regulations framed thereunder restrict compensation for what is 

unreasonable, imprudent or beyond the scope of the PPA executed between the parties. 

The key, therefore, is to balance the interest of the generators and the consumers. In that 

view, any variable cost above the normative value could not be allowed and the normative 

fuel cost assessed by this Commission for the Control period FY 2017-18 to FY 2020-21 

had to be applied for revision of tariff of the Petitioner.  

m) That the Commission may kindly appreciate that in the RE Regulations, 2017, the fuel cost 

has been fixed after considering the data indicating availability and current prices for the 

biomass fuel in the State of Haryana. Thus, the revision in the tariff of the Petitioner is 

essential to ensure that no unjust enrichment is made by them at the cost of the 

consumers of the State. HERC in its RE Regulations has clearly stipulated that the tariff 
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for projects based on renewable energy technology having fuel cost component like 

biomass power projects and non-fossil fuel based co-generation, shall be single part tariff 

however with two components i.e. fixed cost component and fuel cost component. Even 

the Hon’ble CERC had time and again emphasised on determination on two part tariff, i.e. 

fixed cost and the fuel cost component. The objective behind the same is to not let the 

volatility of the fuel market affect the generator or the consumer adversely. The said 

segregation is pertinent to ensure that the actual fuel cost determined is passed on in 

tariff.  Regulation 10 of Central Electricity Regulatory Commission (Terms and Conditions 

for Tariff determination from Renewable Energy Sources) Regulations, 2020 (‘CERC RE 

Regulations 2020’ in short) provides as under -  

“10. The generic tariff shall be determined, on levelized basis, considering the year of 

commissioning of the project, for the tariff period of the project: 

Provided that for renewable energy projects having single part tariff with two components, 

fixed cost component shall be determined on levelized basis considering the year of 

commissioning of the project while fuel cost component shall bedetermined on year of 

operation basis in the Tariff Order to be issued by the Commission.” 

             (Emphasis Supplied) 

n) That after the commissioning of the Petitioner’s power plant on 08.10.2014, the tariff rate 

applicable to the Petitioner was as per the Generic tariff order dated 13.08.2014, wherein 

the fuel cost for FY 2014-15 was pegged at Rs. 3055/- per MT, whereas the fuel cost at 

the time of signing of PPA i.e. during FY 2013-14 was pegged at Rs. 2789/- per MT only. 

In the subsequent Order dated 09.10.2015 passed by this Commission the fuel cost for FY 

2015-16 was considered at Rs. 3208/- per MT after applying 5% escalation to the fuel cost 

assessed for base year, i.e. FY 2014-15. Nonetheless, the other operative parameters for 

biomass based projects were revised/amended by the Commission to the advantage of 

the Petitioner and the tariff for biomass based (water cooled) projects for FY 2014-15 was 

revised from Rs. 7.20/- per unit to Rs. 7.49/- per unit for the FY 2015-16.   

However, in RE Regulations, 2017, the said fuel cost was considered as Rs. 3270/- per 

MT for the base year, i.e. 2017-18. The tariff payable to the Petitioner has to be revised in 

the same manner, the said tariff was escalated earlier on consideration of higher fuel cost. 

It is a matter of record that the fuel cost is ascertained on the basis of the prevailing 

market conditions. Had the fuel cost further increased under RE Regulations, 2017, the 

Petitioner would have claimed tariff as per the revised increased fuel cost. On the contrary 

when the fuel cost has decreased, the Petitioner is backing away from their own obligation 

laid down by the Commission in order dated 09.10.2015 read with conditions of the PPA.  
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o) That it has been upheld in a catena of cases by the Hon’ble APTEL that the variable 

charge component of tariff may be determined periodically on the basis of the prevailing 

fuel price which may be fixed after carrying out a state specific study. Thus, the Order of 

the Commission dated 09.10.2015 is just and appropriate in the larger interest of the State 

and therefore, the recovery claimed by the Answering Respondent is perfectly legal and 

valid. 

p) That it came to the notice of the Answering Respondent that the invoices sent by the 

Petitioner were inflated, inasmuch as the applicable tariff as summarised above, had not 

been taken into consideration for obvious reasons. The payments against the energy 

supplied to the Answering Respondent were, therefore, found to have been made in 

excess owing to the default of the Petitioner.  Accordingly, the Answering Respondent 

rightly and justly, in consonance with the Order of this Commission issued notice dated 

06.07.2020 for recovery of excess tariff paid to the Petitioner along with normative interest 

@1.25% per month. The Petitioner was, therefore, requested to deposit a total amount of 

Rs. 7,90,40,125/- (i.e. Rs. 6,27,83,890/- as principal amount and Rs. 1,62,56,235/- as 

interest, till 31.03.2020) within 15 days of the issue of the notice. However, the Petitioner, 

vide their reply dated 31.07.2020, despite being in default refused to reimburse the 

Respondent for the excess payment made to them on frivolous grounds. The Answering 

Respondent vide their letter dated 11.08.2020 refuted the frivolous and illegal contentions 

raised by the Petitioner and reiterated the request for deposit of recoverable amount as 

intimated in notice dated 06.07.2020. Thereafter, the Petitioner submitted the bills for the 

month of August and September only on 05.11.2020. The due date of the payment of such 

bills is 05.12.2020. No deduction/ recovery as per the notice dated 06.07.2020 has been 

made by the Answering Respondents till date.  

q) That from the foregoing, it is evident that the demand of the Respondent for recovery of 

excess amount paid to them without considering revised variable cost component of the 

tariff, determined by this Commission, w.e.f. FY 2017-18 was just, legal and in 

consonance with the Order of this Commission dated 09.10.2015 read with conditions of 

the PPA and the Regulations notified from time to time. Thus, the prayer of the Petitioner 

seeking declaration of the demand raised by the Respondent and the subsequent 

adjustment/ recovery of amount as illegal is unsustainable in the eyes of law.  

r) That in so far as the contention of the Petitioner that the dispute was to be raised within a 

period of 30 days is devoid of merit, it is submitted that time limit stipulated under Article 

3.7 is not applicable in the present circumstances. It was, in fact, the duty of the Petitioner 

to have claimed revised tariff after the notification of RE Regulations, 2017 wherein new 

control period was specified. The dispute in the instant case is not as regards an error in a 

specific bill and thus, reliance on Article 3 is incorrect.  
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s) That, insofar as the reliance of the Petitioner on Article 12 of the PPA is concerned, it is 

submitted that since the action of the Respondents was in accordance with the order of 

the Commission, therefore the question of the requirement of raising a dispute and 

adjudication thereof, for complying of the subsisting orders of the Commission does not 

arise. It is denied that instead of reposing faith in the Regulator, the Respondents had 

issued demand notice dated 11.08.2020. The said notice was issued as the Petitioner had 

failed to give any cogent reasoning as to why the recovery should not be made as per the 

earlier notice dated 06.07.2020. Further, no cause of action has accrued in the favour of 

the Petitioner to take recourse to any proceedings under Section 142 and 146 of Electricity 

Act, 2003 against the Respondents. 

t) That it is further denied that even if the principal amount is correct, no interest would be 

payable simply because it is dehors of the PPA or because the dispute was to be raised 

within 30 days. In this regard, it is submitted that interest at a nominal rate of 1.25% has 

been charged. The interest has been charged in view of the well-settled principle- ‘interest 

follows principal’. It is the basic proposition of law that a person deprived of the use of 

money to which he is legitimately entitled has a right to be compensated for the 

deprivation by whatever name it may be called viz. interest, compensation or damages 

and this proposition is unmistakable and valid. Further, even if the interest is not provided 

for in the PPA between the parties, the same will still be payable. Reliance in this regard is 

placed on judgment of the Hon’ble APTEL in PTC India Limited v. Gujrat Electricity 

Regulatory [Appeal Nos. 47 & 62 of 2013 (decision dated 30.06.2016)]. 

 

Proceedings in the Case 

5. The case was heard on 02.03.2021, through Video conferencing, as scheduled, in view of 

COVID-19 pandemic. The Petitioner as well as the Respondent, mainly reiterated the 

contents of their written submissions, which have not been reproduced herein for the sake 

of brevity. Smt. Sonia Madan, Ld. Advocate appearing on behalf of HPPC also filed a 

summary of submissions made during the hearing. The additional issues raised by HPPC 

have been summarised as under:- 

a) The Power plant of the Petitioner was commissioned on 08.10.2014. The Commission 

determined levelized tariff for the projects commissioned during the FY 2014-15, vide its 

Order dated 13.08.2014 (PRO-50 of 2014). The Petitioner participated in the hearing of 

case no. HERC/PRO-50 of 2014 and made the following submissions:- 

"2.7 Sri Jyoti Renewable Energy Pvt. Ltd.: 

Shri Suneel Divakar, Dy. Director, Sn Jyoti Renewable Energy Pvt. Ltd. vide his letter 

dated 23rd July, 2014 submitted that amended CERC Regulations and based on the 

same, the generic tariff order of CERC dated 15.05.2014 for biomass based plants for FY 
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2014-15 may be kept in mind by this Commission for determining tariff for the biomass 

based power project to be commissioned in Haryana in FY 2014-15.  

Regarding project cost the intervener suggested that the latest indexation data for FY 

2013-14 may be considered. On the issue of fuel cost, it was submitted that this 

commission may determine the cost of fuel every year owing to the volatile nature 

of the fuel prices. Further, he submitted that the historical trend shows that the built 

in 5% escalation does not reflect the actual increase in fuel cost. Additionally, it was 

submitted that this Commission may make the first year tariff effective for twelve months 

from the date of commissioning and not linked with the financial year as despite best 

planning and efforts the biomass Units cannot be commissioned in tandem with the 

financial calendar”. 

(Emphasis Supplied) 
 

"Shri Ajay Padia, CEO, M/s Star Wire (India) Vidyut N. Ltd. in the hearing held on 

25.07.2014 submitted as under:- 

a) The tariff for the Biomass based power plant ought to be two part tariff wherein 

the fixed cost component will remain unchanged and variable cost (fuel cost) 

component may be reviewed every year as is done in the case of coal based 

power plants. The biomass based power plants may be allowed a pass through o 

amended CERC Regulations. 

b) The average cost of fuel in Haryana, as per HAREDA survey, is about Rs. 3450/MT. 

This cost considering the fact that fuel contains 10% moisture and 10% dust, needs to 

be increased to Rs. 4000 / MT for the purpose of tariff determination for biomass 

based power plants. 

c) ln line with the Hon'ble APTEL's judgement in an appeal filed by Puri Oil Mills 

Wheeling charges should not be levied. 

d) The tariffs determined on the basis of Regulation No. HERC / 23 / 2010 dated 

30.03.2011 are no longer valid as the same was valid only till 31.03.2013. Hence, 

this Commission may first review its Regulations in the light of CERC 

notification and then proceed with tariff determination for the RE Power Projects 

to be commissioned in Haryana in FY 2014- 15." 

(Emphasis Supplied) 
 

b) The Petitioner as well as other similarly placed generators participated in the hearing of 

the Commission held on 23.02.2015 & 05.06.2015, pursuant to which the Order of the 

Commission dated 04.08.2015 was issued regarding 4th Amendment in HERC RE 

Regulations, 2010. The following prayer was made to the Commission, referring to the 
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Judgement of Hon’ble APTEL dated 23.03.2015 in Original Petition No. 3/2012 filed 

under section 121 of the Act by Indian Biomass Power Association:- 

“20. ln view of the above directions of the Hon'ble APTEL it is submitted that this 

Hon'ble Commission may kindly make suitable mechanism for determination of two 

stage tariff for biomass generators comprising of fixed charges and variable 

charges." 

c) Considering the aforesaid submissions of the Petitioner, the Commission ordered as 

under - 

"Regulation 43 of the RE Regulations, 2010 provides that the fuel price during the first 

year of the first control period shall be Rs.1906/MT and the same shall be either indexed 

as per regulation 44 of the said Principal Regulations or alliteratively escalated @ 5% per 

annum for each subsequent year. As the Commission has already determined fuel cost for 

biomass projects to be Commissioned in Haryana in the FY 2014-15 and the FY 2015-16 

@ 3055/MT the same shall continue to be applicable with escalation of 5% beyond the FY 

2015-16. The revised fuel cost with escalation shall also be applicable prospectively to the 

projects commissioned in the FY 2013-14 i.e. from the date of notification of these revised 

Regulations. Further, in line with APTEL order dated 23.03.2015 in Original petition No. 

03/2013 (sic), at the end of the Control Period, the fuel price shall be redetermined for the 

first year of the next Control period and the same shall also be applicable for the 

subsequent years for the projects commissioned in the previous Control Periods." 

(Emphasis Supplied) 
 

From the foregoing, it is evident that the fuel cost component was ordered to be revised 

for the projects commissioned in FY 2013-14 at the specific request of the Petitioner and 

in line with the Order of the APTEL dated 23.03.2015. 

 

d) It is also relevant to reproduce the submissions of the Petitioner and Order of the 

Commission as recorded in the Order dated 20.12.2019:- 

“14. M/s Sri Jyoti RE Pvt. Ltd. 

It has been submitted by the intervener that the Commission may promote air cooled 

condenser-based projects only and allow new projects to come up only on-air cooled 

condenser based only. Further, the current renewable energy water – cooled condenser 

projects may be allowed to convert at a one – time pass through cost to air cooled 

condenser to save water. 

That fuel cost should be a pass through after applying prudence checks as the cost of fuel 

is the major expenditure in renewable energy generation. The pass through on account of 
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fuel again will be passed on to the farmers which will have a positive impact on the 

economy of the State and also help reduce pollution.  

Commission’s View: -  

The Commission has taken note of the suggestion for promoting projects based on air – 

cooled condenser only. The Commission observes, for new plants, higher Capital Cost 

and higher tariff itself should provide incentive for biomass projects based on air – cooled 

condenser. However, for the older / existing biomass power plant, one-time conversion 

cost, may need further deliberations including additional cost that may be required and 

mechanism for passing on the same if not automatically recovered through comparatively 

higher tariff. The fuel cost shall be considered in line with the HERC RE Regulations in 

vogue.”    

“10. Shri Varun Todi, Director, M/s Star Wire (India) Vidyut Pvt. Ltd. New Delhi. 

On the issue of O&M cost of biomass based RE Power Plants It has been submitted by 

the intervener that with the introduction of GST, the O&M cost of biomass power plants 

have increased drastically due to change in law. Hence, it has been requested that the 

Commission may consider the effect of GST as no input credit is available due to 

electricity being beyond the ambit of GST. The entire GST paid for services and purchase 

of spares is an additional cost to the plant. The value of GST is 18% on service and as 

high as 28% on spare parts of boilers and its auxiliaries. 

That the Commission had earlier considered cost of fuel handling as a part of fuel cost. 

The fuel cost and the biomass handling cost has increased due to impact of GST, Inflation 

and hike in diesel prices. Additionally, it has been submitted that the country faces serious 

issues with regard to pollution caused by burning of paddy straw in the fields by the 

farmers, hence, the Commission may consider a mechanism through which separate fuel 

cost is allowed to existing plants for using paddy straw for power generation. The existing 

power plants would have to undergo huge modification at extra cost to be able to utilize 

straw as fuel. Also, the GCV of paddy straw is very low and it contains high amount of 

inherent moisture.  

Commission’s View: - 

The Commission has considered the above submission and observes that GST shall be 

treated in accordance with Regulation 64.b of HERC RE Regulations, 2017, which 

provides as under: 

“64.b In case of additional cost on account of GST, the generator can approach the 

Commission with necessary details for allowing additional tariff”. 
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e) It is also relevant to refer to Order of the Commission dated 25.06.2019 (HERC/PRO-33 of 

2019) titled as Haryana Cooperative Sugar Mills Ltd. vs HPPC, wherein the Commission 

allowed revised fuel cost to the Petitioner in terms of HERC RE Regulations, 2017 after 

making the following observations:- 

“The Commission observes that the fuel cost is the major factor of tariff which escalates 

over the period of time. However, it is also noted that the escalation @ 2% was provided 

for co-generation (bagasse) also on entire tariff and not limited to fuel cost up to 2012. 

Hence, it appears that no bagasse based co-generation plant felt aggrieved and hence no 

directions were sought from the Commission. Since, the present petition has been 

preferred by the Haryana Cooperative Sugar Mills Ltd., the Commission is duty bound to 

look into the tariff issue raised by them. As pointed out during the course of hearing also, 

the prayer of the Petitioner to maintain parity of tariff of its power plant with the tariff 

applicable to the power plant of M/s. Naraingarh Sugar Mill Ltd., is not maintainable. 

However, taking a lenient view in the matter considering the fact that the Petitioner has not 

approached this Commission earlier for getting their tariff determined w.e.f. 01.04.2012 

and counsel for the petitioner, in the hearing held on 25.06.2019, has expressed its 

willingness to get the tariff re-determined from current date, the Commission considers it 

appropriate not to dwell upon the issue further and instead proceed for the re-

determination of current tariff to be made applicable in the instant case. 

The Commission observes that tariff of Rs. 3.74/kWh was determined for the FY 2007-08 

with the fuel cost of Rs. 2.14/kWh (Rs. 0.90/kg x 2.38 kg/kWh) at normative specific fuel 

consumption and balance of Rs.  1.60/kWh (Rs. 3.74 minus Rs. 2.14) being the fixed cost. 

The same has been escalated @ 2% p.a. upto FY 2011-12, with the tariff of Rs. 4.05/kWh 

(Fixed cost Rs. 1.73/kWh and Variable cost Rs. 2.32/kWh), determined w.e.f. 01.04.2012, 

as tabulated below:- 

FY Fixed cost (Rs/kWh) Variable cost (Rs/kWh) Total cost (Rs/kWh) 

2007-08 1.60 2.14 3.74 

2008-09 1.63 2.18 3.81 

2009-10 1.66 2.23 3.89 

2010-11 1.70 2.27 3.97 

2011-12 1.73 2.32 4.05 

 

The Commission further observes that fuel cost of bagasse based power projects for the 

FY 2017-18 has been determined in the HERC RE Regulations, 2017 as Rs. 4.03/kWh 

with annual escalation of 5%, which comes to Rs. 4.44/kWh for the FY 2019-20. Thus, 

substituting variable cost of Rs. 2.32/kWh with Rs. 4.44/kWh, will give the tariff of Rs.  

6.17/kWh (Fixed cost Rs. 1.73/kWh and Variable cost Rs. 4.44/kWh) for the FY 2019-20. 
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Accordingly, the Commission orders that the Petitioner shall be paid tariff of Rs. 6.17/kWh 

w.e.f. 01.07.2019 and annual escalation of 5% in the fuel cost from the FY 2020-21 shall 

be applicable till the life of the project as per concluded PPA. The escalated tariff shall be 

applicable from 1st day of April of each year.”  

 

HPPC had filed Review of the above Order, vide Review Petition No. HERC/RA-20 of 

2019. The Commission, vide its Order dated 19.02.2020, decided this Review Petition and 

adjudicated on the following framed question:- 

“a)   Whether fuel cost was rightly computed and allowed prospectively to the 

generator? 

The Commission observes that the generator was granted generic tariff of the FY 

2007-08 & not project specific tariff. Generally generic tariff applicable in the year 

of Commissioning of power plant is applicable through out the life of the project. 

However, in the present case, such generic tariff was made applicable only up to 

31.03.2012 for the reasons previously mentioned in the present Order. Thereafter, 

neither any escalation in tariff was allowed, nor any of the parties approached the 

Commission seeking revision in tariff. M/s. Haryana Cooperative Sugar Mills filed 

the petition (HERC/PRO-33 of 2019) seeking revision in tariff at par with the rate 

allowed to M/s Naraingarh Sugar Mills Ltd., in the year 2019 i.e. after a gap of 7 

years. 

In this context, the Commission in the impugned Order dated 25.06.2019 observed 

that the fuel cost is the major factor of tariff which escalates over the period of time 

and parity in tariff cannot be allowed with M/s Naraingarh Sugar Mills Ltd., due to 

differences in the date of commissioning of both the power plants.  

In these circumstances, the only option available with the Commission was to 

replace the fuel cost component of generic tariff already granted to the generator 

with the fuel cost component of generic tariff determined by the Commission in its 

Order dated 03.10.2017 passed while framing Haryana Electricity Regulatory 

Commission (Terms and Conditions for determination of Tariff from Renewable 

Energy Sources, Renewable Purchase Obligation and Renewable Energy 

Certificate) Regulations, 2017. The Commission also observes that the fuel cost of 

Bagasse Based power projects for the FY 2017-18 was determined in the HERC 

RE Regulations, 2017 as Rs. 4.03/kWh with annual escalation of 5%. During the 

hearing, it was confirmed by the Officers of the Commission that this Regulation 
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had been finalized after following the due process and consulting all the stake 

holders. Till date nobody had challenged this Regulation or sought review of the 

same. The Ld. Counsel for Review Petitioner also acknowledged the above-

mentioned position.  

In view of the above submissions & discussions, the Commission answers the 

issue framed in affirmative i.e. fuel cost was rightly allowed prospectively relying on 

the fuel cost as per the provisions of the HERC RE Regulations, 2017 which has 

attained finality.”  

Thus, the Commission had allowed prospective fuel cost to the generator in terms of RE 

Regulations, 2017. Accordingly, the recovery made by the Respondent in the instant case, 

is therefore, not barred by RE Regulations, 2017 and is perfectly valid and legal. 

Commission’s Analysis and Order 

6. The Commission, after hearing the rival contentions and documents placed on record by 

the parties, has framed the following issues for consideration and Order:- 

a) Whether HPPC was right in revising the tariff on its own and making the same 

applicable to the Petitioner? 

b) Whether HPPC is right in issuing demand notice dated 06.07.2020 and claiming 

recovery w.r.t. Section 62(6) of the Electricity Act, 2003? 

c) What tariff should be charged for the energy supplied by the Petitioner? 

 

The Commission has carefully perused the demand notice dated 06.07.2020 issued by 

HPPC in terms of the facts & circumstances of the case and Regulations occupying the 

field. The findings of the Commission on the issues framed above are as follows: - 

Issue (a): 

Whether HPPC was right in revising the tariff on its own and making the same 

applicable to the Petitioner? 

The Commission has examined the demand notice dated 06.07.2020 issued by HPPC to 

the Petitioner. The relevant part is extracted below:- 

 

“2. The PPA, for sale of power to HPPC, provides that the tariff to be decided/notified and 

as amended / modified/ clarified by HERC from time to time. The same understanding is 

clearly reflected from the provisions of the PPA wherein the definition at Article 1 (40) read 

with Article 2 make it amply clear that the tariff payable shall be as decided/notified and 

amended / modified/ clarified from time to time by HERC. The applicable tariff at the time 

of signing of PPA was mentioned as the tariff determined by the HERC vide its order 
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dated 27.05.2011 and clarification order dated 17.08.2011 subject to rates decided/ 

notified and amended/ modified/ clarified by HERC from time to time. Relevant clauses of 

PPA are as under:- 

Sub clause 40 of Article 1 

“Tariff” means the rate payable by the Nigam as approved by HERC from time to time 

for every kWh of delivered energy at the metering point.   

Sub Clause 2.1 of Article-2 

 “2.1.1   The HPPC shall purchase and accept entire energy up to the contracted 

capacity (9.5 MW) delivered at the interconnection point from the Company’s facility, 

pursuant to the terms and Conditions of this agreement at the rate decided/notified and 

as amended/modified/clarified by HERC from time to time. 

2.1.2 The current applicable Tariff would be as per order dated 27.05.2011 and 

clarification order dated 17th August, 2011 issued by the HERC. However, the rates as 

decided/notified and amended/modified/clarified by HERC from time to time will be 

applicable. No additional payment whatsoever may be on any account shall be 

payable by the HPPC/DISCOM except those approved by HERC.” 

        
3. That a conjoint reading of above-stated provisions of PPA makes it amply clear that 

the applicable tariff, as per provisions of PPA, shall be the tariff 

notified/decided/determined by HERC from time to time. The project was commissioned 

on 08.10.2014 (CoD) and tariff thereafter is being paid as determined by HERC vide Order 

dated 09.10.2015 despite specific mention of the then applicable tariff in the PPA, which is 

as per the HERC order dated 27.05.2011 read with clarification thereof. 

  

4. The HERC subsequently on 24.07.2018 notified Haryana Electricity Regulatory 

Commission (Terms and Conditions for determination of Tariff from Renewable Energy 

Sources, Renewable Purchase Obligation and Renewable Energy Certificate) 

Regulations, 2017 (RE Regulations, 2017) and inter alia decided the operational and 

financial parameters for biomass based power projects besides tariff for biomass based 

power plants commissioned during FY 2017-18.  The HERC vide its ibid Regulations has 

pegged the fuel cost of biomass at Rs. 3270/MT for FY 2017-18 with an escalation of 5% 

each year.  

 

5. However, HERC vide its Order dated 09.10.2015 had pegged fuel cost at Rs. 3055/MT 

for FY 2014-15 with an escalation of 5% each year and tariff was determined accordingly. 

Comparison of biomass fuel cost is as under:-  
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FY Biomass fuel cost as per 
HERC RE Regulations, 2017 
(in Rs./MT) 

Biomass fuel cost as per 
HERC order dated 09.10.2015 
(in Rs./MT) 

FY 2017-18 3270 3537 

FY 2018-19 3434 3713 

FY 2019-20 3605 3899 

FY 2020-21 3785 4094 

 

….. 

.………………….Considering the fixed cost component of tariff as specified in the generic 

tariff sheet dated 09.10.2015 and the variable cost (fuel cost) component of tariff from 

generic tariff sheets issued by HERC from time to time, the yearly applicable tariff for the 

energy supplied from the Project during respective financial years is summarised as 

under:-  

FY Applicable Tariff (in Rs. /kWh) 

Fixed Cost Variable Cost Total 

FY 2017-18 2.60 4.87 7.47 

FY 2018-19 2.57 5.11 7.68 

FY 2019-20 2.54 5.33 7.87 

FY 2020-21 2.52 5.60 8.12 

” 

Haryana Electricity Regulatory Commission (Terms and Conditions for determination of 

Tariff from Renewable Energy Sources, Renewable Purchase Obligation and Renewable 

Energy Certificate) Regulations, 2017 (hereinafter referred to as “HERC RE Regulations, 

2017”), were notified on 24.07.2018. The Commission has observed the following clauses 

of the ibid Regulations:- 

‘2. Definitions.:- 

(9) Control Period or Review Period’ means the period during which the norms for 

determination of tariff and other provisions specified in these regulations shall remain 

valid;  

 ………..  

“4. Control Period or Review Period. – The Control Period under these Regulations shall 

be from the FY 2017-18 to the FY 2020-21. 

……………. 

Provided further that the tariff determined / discovered and approved by the Commission 

for the RE projects commissioned / to be commissioned during the Control Period, shall 

continue to be applicable for the entire duration of the Tariff Period as specified in 

Regulation 5 below. 

………………”  
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Chapter 6 “Technology specific parameters for Biomass based power projects” of the ibid 

Regulations has specified as under:- 

“38. Fuel Cost. – Biomass fuel price during first year of the Control Period shall be Rs. 

3270 /MT and shall be escalated at the rate of 5% per annum for arriving at the levelised 

tariff for the entire useful life of the project. 

Further, the Commission, for biomass / bagasse based power project, both existing and to 

be set up, may consider two part tariff wherein the fixed cost shall be the levelised tariff 

already determined for the existing projects and the fuel cost shall be as determined on a 

year to year basis so that the issue of fuel cost and escalation there to is addressed.”  

 

The Commission has carefully examined Clause 40 (Article 1) & Clause 2.1 (Article-2) of 

the PPA dated 29.10.2013, on the basis of which HPPC has issued demand notice to the 

Petitioner. From examination of the PPA, it is apparent that it was not open for HPPC to 

determine applicable tariff to be payable to the Petitioner for energy supplied, on its own. 

Rather, the applicable tariff rates should be “the rates as decided/notified and 

amended/modified/clarified by HERC from time to time…..” 

 

Contrary to the averments of the HPPC that the tariff applied in the demand notice dated 

06.07.2020, is as per operational and financial parameters for biomass based power 

projects, determined by the Commission in its RE Regulations, 2017 notified on 

24.07.2018, the Commission observes that it was not open for HPPC to redetermine the 

tariff on its own. The operation and financial parameters determined in HERC RE 

Regulations, 2017 were applicable for the project commissioned/ to be commissioned 

during the control period. The project of the petitioner was commissioned on 08.10.2014 

and HERC RE Regulations, 2017 specifies that fuel cost determined in these Regulations 

shall be applicable to the existing projects, only, when two part tariff has been decided by 

the Commission, which was not determined by the Commission in its Order dated 

30.06.2018, wherein levelized tariff for biomass based projects was determined. The 

Commission has examined the order of Hon’ble Appellate Tribunal for Electricity dated 

23.03.2015 (Appeal No. 3/2013) cited by HPPC, considered by the Commission while 

issuing the elaborate Order dated 04.08.2015, consequent to which HERC RE 

Regulations, 2010 (4th Amendment) Regulations, 2015, was notified on 12.08.2015. The 

Commission in its ibid Order, while amending Regulation clause 43 of the ibid 

Regulations, has specified as under:- 

“The revised fuel cost with escalation shall also be applicable prospectively to the projects 
commissioned in the FY 2013-14 i.e. from the date of notification of these revised 
Regulations. Further, in line with APTEL order dated 23.03.3015 in Original Petition No. 
03/2013, at the end of the Control Period, the fuel price shall be re-determined for the first 
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year of the next Control Period and the same shall also be applicable for the subsequent 
years for the projects commissioned in the previous Control Periods.”   
 

Thus, the Commission in its ibid Regulations, has specifically mentioned that the fuel cost 

determined for current year, shall be made applicable even to the projects commissioning 

in the FY 2014-15, prospectively i.e. from the date of notification of these revised 

Regulations. However, the similar clause was not inserted in HERC RE Regulations, 

2017.  It is added that the tariff determined by the Commission and payable by the HPPC/ 

DISCOMs, so far, under RE Regulations is a single part tariff despite the fact that the tariff 

calculation sheet provides fixed cost and fuel cost components separately. One should not 

lose sight of the fact that some element of fixed cost i.e. receivables and interest on 

working capital thereto is dependent on fuel cost. Hence, segregating the same, as done 

by HPPC, is flawed. The case laws cited by HPPC in support of doctrine of “Promissory 

Estoppel” are also not applicable in the present context. The tariff rate made applicable by 

HPPC, suo-moto, by issuing demand notice dated 06.07.2020 was not determined by the 

Commission, but was arrived by HPPC on its own, which is against the relevant clauses of 

the PPA dated 29.10.2013 i.e. tariff rate should have been decided/notified by the 

Commission. We may also gainfully extract from the judgement of the Apex Court cited in 

the matter viz. BSES v. Tata Power Co. Ltd. (2004) 1 SCC 195 i.e. the Utilities have to first 

approach the Commission for approval of the tariff and it is not permissible for the 

Licensee / Utility to charge a different tariff which is the present case. It is further observed 

that in case the Utility / HPPC had some doubts regarding the applicable fuel cost they 

could have sought clarification form the Commission instead of proceeding on its own. 

HPPC, in its submissions on the date of hearing has highlighted the Order of the 

Commission dated 25.06.2019 (HERC/PRO-33 of 2019), wherein the fuel cost determined 

for the FY 2007-08 to FY 2011-12 was replaced with the fuel cost determined in HERC RE 

Regulations, 2017, with prospective effect. The Commission observes that the ibid Order 

dated 25.06.2019 was passed in respect of Haryana Cooperative Sugar Mills Ltd., in 

entirely different prospective. In that case, the tariff was determined up to FY 2011-12 only 

and thereafter it was not determined. Therefore, the Commission was to determine the 

tariff, prospectively and not retrospectively w.e.f. FY 2012-13 and in the process the 

Commission took reference of the fuel cost of bagasse based power plant determined in 

the HERC RE Regulations, 2017. Therefore, the reference drawn by HPPC does not hold 

good. Similarly, the reference to the comments of Petitioner and similarly placed 

generators during the tariff determination proceedings seeking two stage tariff for biomass 

generators comprising of fixed charges and variable charges, is not relevant, as already 

pointed out the same has not culminated into the notified Regulations.   
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In view of the above discussions and on consideration of the material on record and 

the applicable regulatory and legal provisions, the inevitable conclusion which is 

liable to be drawn against the HPPC is that it acted beyond the jurisdiction and 

powers conferred on it by the governing regulations and the PPA. Having usurped 

the jurisdiction vested in this Commission, the HPPC went on to issue the 

impugned orders whereby the demand has been raised against the petitioner. 

Owing to the inherent illegality in the exercise of power which forms the cradle of 

the impugned demand notices, the tariff determined by the HPPC is liable to be 

declared as null and void ab initio.  

Accordingly, the Commission hold that HPPC was not right in deciding the tariff on 

its own and making the same applicable to the Petitioner.  

Issue (b): 

 

Whether HPPC is right in issuing demand notice dated 06.07.2020 and claiming 

recovery w.r.t. Section 62(6) of the Electricity Act, 2003? 

 

The Commission has examined the submissions of HPPC that demand notice dated 

06.07.2020 has been raised as when the defaults of the Petitioner came to the notice of 

the Respondent, by working out the excess tariff paid to the Petitioner over the years. The 

said differential tariff was calculated considering the fixed cost component of tariff as 

specified in the generic tariff sheet dated 09.10.2015 and the variable cost (fuel cost) 

component of tariff from generic tariff sheet issued by this Commission from time to time 

for biomass based generation plants. The applicable tariff was thus, worked out as under:- 

FY Applicable Tariff (in Rs. /kWh) 

Fixed Cost Variable Cost Total 

FY 2017-18 2.60 4.87 7.47 

FY 2018-19 2.57 5.11 7.68 

FY 2019-20 2.54 5.33 7.87 

FY 2020-21 2.52 5.60 8.12 

 

HPPC has further justified the demand notice for excess tariff charged by the Petitioner 

since FY 2017-18, in view of the provisions of Section 62(6) of the Electricity Act, 2003 

which is reproduced as under:- 

“If any licensee or a generating company recovers a price or charge exceeding the tariff 

determined under this section, the excess amount shall be recoverable by the person who 
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has paid such price or charge along with interest equivalent to the bank rate without 

prejudice to any other liability incurred by the licensee.” 

 

Per contra, the Petitioner has argued that reference to Section 62 (6) of Electricity Act, 

2003 made by the Respondents in their reply to the Petition is not relevant as the RE 

Regulations framed/notified by HERC are under the enabling powers of Section 181(2) 

and tariff determined by the Commission are under Section 61 of Electricity Act, 2003 and 

not under Section 62.  Further, Section 171 in The Indian Contract Act, 1872, provides as 

under:- 

“171. General lien of bankers, factors, wharfingers, attorneys and policy-brokers.—

Bankers, factors, wharfingers, attorneys of a High Court and policy-brokers may, in the 

absence of a contract to the contrary, retain as a security for a general balance of account, 

any goods bailed to them; but no other persons have a right to retain, as a security for 

such balance, goods bailed to them, unless there is an express contract to that effect.” 

 

HPPC has countered the above argument by submitting that Section 174 of the Electricity 

Act, 2003, overrides anything inconsistent contained in any other law for the time being in 

force. The relevant provision of Section 174 of the Electricity Act, 2003, is reproduced 

hereunder:- 

 

“Section 174. Act to have overriding effect: Save as otherwise provided in section 173, 

the provisions of this Act shall have effect notwithstanding anything inconsistent therewith 

contained in any other law for the time being in force or in any instrument having effect 

by virtue of any law other than this Act.” 

(Emphasis Supplied) 
 

The Commission has also examined the relevant provision of the HERC RE Regulations 

notified on 24.07.2018 reproduced hereunder:- 

“2(1)(34) ‘Tariff period’ means the period for which tariff / price for sale of power is 

determined by the Commission on the basis of norms specified in these Regulations;  

5. Tariff Period. – (1) The Tariff Period for Renewable Energy power projects shall 

generally correspond to their respective project life or reckoned with the period provided in 

the PPA as the case may be.  

(2) Tariff period under these Regulations is for Renewable Energy Power Plants with 

entirely new plant and machinery. The first year tariff shall be applicable from the CoD of 

the project and shall continue for 12 months from the CoD and thereafter the tariff for the 
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second year shall be applicable on year to year basis i.e. for first 12 months from CoD, 

first year tariff shall be applicable, then for next twelve months second year tariff shall be 

applicable and so on and each period of such 12 months shall be termed as the tariff year.  

(3) Tariff determined as per these Regulations shall be applicable for Renewable Energy 

power projects, only for the duration of the Tariff Period as stipulated under Regulation 

5(1).  

(4) The PPA (s) signed by the distribution licensee (s) on the basis of tariff determined by 

the Commission in its orders prior to the notification of these Regulations on renewable 

energy shall remain valid for the tariff period as per the PPA. Such cases shall not be 

reopened in view of the norms provided in these regulations.  

 

7. Petition and proceedings for determination of tariff. –  

(1) The Commission shall determine the generic tariff on the basis of suo-motu petition at 

least six months in advance at the beginning of each year of the Control period for 

renewable energy technologies for which norms have been specified under the 

Regulations.  

 

8. Tariff Structure. –  

(1) The tariff for renewable energy technologies shall be single part tariff consisting of the 

following fixed cost components:- (a) Return on equity capital; (b) Interest on loan capital; 

(c) Depreciation; (d) Interest on working capital including margin money; (e) Operation and 

maintenance expenses;  

Provided that for renewable energy technologies having fuel cost component, like biomass 

power projects and non-fossil fuel based cogeneration, single part tariff with two 

components, fixed cost component and fuel cost component, shall be determined. The 

fuel cost component may be subjected to escalation for computing levellised generic tariff 

for entire useful life of the project as provided in these Regulations.  

9. Tariff Design. – (1) The generic tariff shall be determined on levellised basis for the 

entire Tariff Period.  

Provided that for renewable energy technologies having single part tariff with two 

components, tariff shall be determined on levellised basis considering the year of 

commissioning of the project for fixed cost component while the fuel cost component shall 

be specified on year of operation basis. 

 

38. Fuel Cost. – Biomass fuel price during first year of the Control Period shall be Rs. 

3270 /MT and shall be escalated at the rate of 5% per annum for arriving at the levelised 

tariff for the entire useful life of the project.  
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Further, the Commission, for biomass / bagasse based power project, both existing and to 

be set up, may consider two part tariff wherein the fixed cost shall be the levelised tariff 

already determined for the existing projects and the fuel cost shall be as determined on a 

year to year basis so that the issue of fuel cost and escalation there to is addressed.” 

 

The Commission observes that demand notice dated 06.07.2020 has been wrongly 

issued by HPPC to the Petitioner, after determining the applicable tariff rates on its 

own, without the approval of the Commission. Further, the amount recoverable as 

per demand notice has not arisen out of express contract to that effect, HPPC was 

not right in issuing the demand notice. Rather, Regulation clause 5(4) of HERC RE 

Regulations, 2017 has specifically mentioned that “tariff determined by the 

Commission in its orders prior to the notification of these Regulations on renewable 

energy shall remain valid for the tariff period as per the PPA”.  

As a natural consequence of the above consideration of the issue at hand, since it 

did not lie in the hands of HPPC to undertake or arrive any determination of the 

tariff, the same being a prerogative of this Commission, the consequential orders of 

demand as well as recovery also suffer from the same defect as the said tariff 

determination by HPPC. The demand notices therefore deserve to be declared as 

null and void.  

Accordingly, the Commission answers the issue framed above in the negative i.e. 

HPPC was not right in issuing demand notice dated 06.07.2020 and recovering the 

purported differential amount from the energy bills of the petitioner. Appropriate 

directions liable to be issued shall follow in the subsequent paragraphs. 

Issue (c): 

What tariff should be charged for the energy supplied by the Petitioner? 

The Commission has already examined the issues and decided that HPPC was not right 

in suo-moto determination of tariff rate and making the same applicable on the Petitioner 

by issuing demand notice dated 06.07.2020 under Section 62(6) of the Electricity Act, 

2003, in view of the fact that there is absence of enabling provision in the HERC RE 

Regulations, 2017. At the same time, the Commission is also not inclined to accept the 

arguments of the Petitioner that PPA is reopened, when tariff rate is re-determined by the 

Commission, prospectively, aligned with the current market price of fuel, in accordance 

with the prevalent Regulations. 
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The Order of the Commission dated 30.06.2018 read with the HERC RE Regulations, 

2017, notified on 24.07.2018, was made applicable for the projects commissioned/ to be 

commissioned during the control period i.e. from the FY 2017-18 to FY 2020-21. Hence, 

the same cannot be not be made applicable to the Petitioner. It needs to be noted that 

‘Fuel Cost’ cannot be considered in isolation, unless specifically ordered by the 

Commission, as certain components of it e.g. Working Capital and interest thereto is also 

dependent on computation of Fixed Cost.    

The Commission observes further that Provisio 3 of Regulation 4 of Order dated 

04.08.2015 provided as under: 

“Provided also that the revision in Regulations for next Control Period shall be undertaken 

at least six months prior to the end of the this second Control Period and in case the 

Regulations for the next Control Period are not notified, until commencement of next 

Control Period, the tariff norms as per these Regulations shall continue to remain 

applicable until notification of the revised Regulations, and the second control period shall 

be deemed to have been extended up to the date of notification of Regulations for the next 

control period.” 

 
The Control Period under the 2015 Regulations stood extended upto 24th July 2018 which 

was the date of the notification of 2017 Regulations. Hence the claim of HPPC that the 

fuel cost was revised from 1st April 2017 is also flawed.  
 

Year Fuel cost as per 2015 Fuel cost as per 2018  

2018-19 3713 3434 

2019-20 3899 3605 

2020-21 4094 3785 

 
       Regulation 5(4) of 2017 Regulations also provide as under:- 

The PPA (s) signed by the distribution licensee (s) on the basis of tariff determined 

by the Commission in its orders prior to the notification of these Regulations on 

renewable energy shall remain valid for the tariff period as per the PPA. Such cases 

shall not be reopened in view of the norms provided in these regulations (emphasis 

added).  

The Commission observes that even the projects commissioned in FY 2013-14 got 

the benefit of enhanced fuel cost from Rs. 2789 / MT to Rs 3055/- per MT for the FY 

2014-15 as per the Order dated 9.10.2015 prospectively i.e. from 04.08.2015 (which 

is in FY 2015-16 as against Rs. 3208/MT allowed by the Commission for the plants 

commissioned in the FY 2015-16).   
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Hence, even if the fuel cost is to be revised as per the latest Regulations under 

consideration, the same can be done so prospectively to maintain equity i.e. when 

the fuel cost was revised upwards the benefit was extended to the Petitioner herein 

prospectively. Hence, in case the fuel cost is revised downward the same also has 

to be made applicable prospectively i.e. from the date of revision of RE Regulations 

and tariff (fuel cost) determination thereto. Needless to add, that a Regulation can 

override any PPA or contract for that matter.  

The Commission is in the process of issuing RE Regulations, for the control period 

from FY 2021-22 to FY 2024-25. Accordingly, the tariff shall be charged by the 

Petitioner, for the energy supplied, during the control period from FY 2021-22 to FY 

2024-25, in accordance with the provisions contained in these Regulations 

including dispensation on ‘fuel cost’ for the projects already commissioned prior to 

the FY 2021-22. Till then the fuel cost shall be frozen at the FY 2020-21 levels as per 

HERC Order dated 9.10.2015 for the projects commissioned in the FY 2014-15. It is 

added that, hence forth, the Commission shall determine ‘fuel cost’ on an annual 

basis for the RE Projects set up / to be set up in Haryana so as to ensure that fuel 

cost remains aligned to the prevailing market conditions.     

 

Having arrived at the conclusions drawn and expressed in the preceding 

paragraphs in the form of the findings of this Commission on the issues framed for 

its consideration and Order and to take the findings to its logical conclusion to do 

complete justice and to bring about harmonious confluence of interests in the 

present case, it is deemed appropriate to set aside the impugned demand notice. 

As a corollary of the above findings and directions, the amount already deducted 

by HPPC from the Energy bills of Petitioner, if any, is liable to be refunded. The 

needful be done within one month from the date of this Order, failing which HPPC 

shall be liable to pay interest @ 1.25% p.m. from the date of such default till the 

date of actual payment. 

The Petition is accordingly disposed of. 

This order is signed, dated and issued by the Haryana Electricity Regulatory Commission 

on 03.03.2021. 

 

Date:  03.03.2021 (Naresh Sardana) (Pravindra Singh Chauhan)   (Shri R.K.  Pachnanda) 
Place: Panchkula Member               Member                           Chairman 
 


