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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 

BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

 

          Case No. HERC/PRO-40 of 2020 

Date of Hearing : 07.09.2020 

Date of Order : 17.09.2020 
IN THE MATTER OF: 
Petition under Section 86 (1) (b) and (f) of the Electricity Act, 2003 challenging the propriety 
and validity of the letter dated 23.07.2020 issued by Haryana Power Purchase Centre 
arbitrarily and wrongfully discontinuing the drawal of power from the Project of Gati 
Infrastructure Pvt. Ltd. w.e.f. 27.07.2020 in contravention of Order dated 13.11.2017 passed 
by Hon’ble Commission in Case No. PRO – 24/2017 and Letter of Intent dated 09.05.2018 and 
Power Purchase Agreement dated 03.05.2018. 
 
And in the matter of 

Application under section 86(1)(b) of the Electricity Act, 2003 for the approval of the 
Commission for procuring of power at regulated tariff from 110 MW (2x55MW) Chuzachen 
Hydro Electric Project situated at East District Sikkim of Gati Infrastructure Pvt Ltd.( PRO 24 of 
2017) 
 
Petitioner   
Gati Infrastructure Private Limited 
 
Respondent 
Haryana Power Purchase Centre, Panchkula  
 
Present on behalf of Petitioner through Microsoft Teams app 
Shri Sanjay Sen, Sr. Advocate 
Shri Anand Ganesan, Advocate 

 
Present On behalf of Respondent through Microsoft Teams app 
Shri Samir Malik, Advocate  
 

Quorum        
 
Shri Pravindra Singh Chauhan 

 
Member 

Shri Naresh Sardana Member 
 

ORDER 
Brief background of the Case 

1. The Petitioner, M/s Gati Infrastructure Private Limited, has filed the present petition under Section 

86 (1) (b) and (f) of the Electricity Act, 2003 challenging the propriety and validity of the letter 

dated 23.07.2020 issued by Haryana Power Purchase Centre arbitrarily and wrongfully 

discontinuing the drawal of power from the Project of Gati Infrastructure Pvt. Ltd. w.e.f. 

27.07.2020 in contravention of Order dated 13.11.2017 passed by Hon’ble Commission in Case 
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No. PRO – 24/2017 and Letter of Intent dated 09.05.2018 and Power Purchase Agreement dated 

03.05.2018. 

 

2. The petitioner has made the following submissions: 

2.1 Gati Infrastructure Private Limited, the Petitioner herein, is constrained to approach the 

Hon’ble Commission by way of present petition challenging the letter dated 23.07.2020 

(hereinafter referred to as “Impugned Letter”) issued by Respondent arbitrarily and 

wrongfully discontinuing the drawal of power from the 110 MW hydro-electric power plant of 

Petitioner with effect from 27.07.2020 which is not only in contravention of express directions 

contained in Order dated 13.11.2017 passed by the Hon’ble Commission in Case No. PRO – 

24/2017 (“Order dated 13.11.2017”) but also other statutory provisions of the Electricity Act, 

2003 (“Electricity Act”), Power Purchase Agreement dated 03.05.2018 and Letter of Intent 

dated 09.05.2018 issued by the Respondent itself.  

2.2 The arguments advanced by the petitioner herein in support of the above contention are briefly 

set out hereunder: 

a) the Hon’ble Commission vide its Order dated 13.11.2017 approved the procurement of 

power from the aforesaid generating plant of the Petitioner by the Respondent on a long-

term basis for a period of 35 years at a tariff to be determined by the Commission in 

separate proceedings at a subsequent stage.  

b) That pursuant to Order dated 13.11.2017, on 03.05.2018 Petitioner and Respondent signed 

a long-term Power Purchase Agreement (“PPA”) for 35 years and submitted the said PPA 

for final approval of Hon’ble Commission. Further, in accordance of the aforesaid order 

dated 13.11.2017, the Respondent also issued a Letter of Intent dated 09.05.2018 (“LoI”) 

directing the Petitioner to schedule power in terms of the Order dated 13.11.2017 and PPA. 

Accordingly, Petitioner started scheduling of power to Respondent in terms of the signed 

PPA read with LoI dated 09.05.2018 with effect from 14.05.2018.  

c) That ever since the LOI, both parties have performed their respective obligations under the 

PPA, until the issuance of the Impugned Letter dated 23.07.2020. The Respondent has also 

been performing its reciprocal obligations  

d) That the Commission has given effect to its order dated 13.11.2017 and the LoI dated 

09.05.2018 by including the cost of procurement of power from the Petitioner’s power 

plant in the ARR for the distribution licensees for the state of Haryana from time to time, 

including in the latest tariff order dated 01.06.2020 (“Order dated 01.06.2020”).  

2.3 That HPPC, vide Impugned Letter has arbitrarily and wrongfully discontinued the drawl of 

power from the generating plant of Petitioner with effect from 27.07.2020 on misconceived 

and baseless propositions. It is submitted that such discontinuation of drawl of power is illegal, 

unjust, manifestly arbitrary, unreasonable, contrary to the orders of this Hon’ble Commission, 

and contrary to established principles of sanctity of contracts and regulatory certainty. 

2.4 That grave prejudice has been caused by the Petitioner as the Impugned Letter will result in 

serious and irretrievable loss. The Petitioner’s plant will be stranded and it will precipitate 

defaults on the Petitioner’s debt service obligations to various banks including public sector 

banks. Moreover, given that the Petitioner has altered its position by agreeing to have a long-

term arrangement for supply of power to the Respondent pursuant to the LOI and this Hon’ble 

Commission’s order dated 23.11.2017, it is not open to the Respondent to resile and wriggle 

out of its reciprocal obligations to the Petitioner.  
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2.5 That it is a settled position of law that once the source of power has been approved by the 

Regulatory Commission by exercising regulatory powers under Section 86 (1) (b) of the 

Electricity Act, it is not open for the parties to deviate from the same.  

2.6 That the Impugned Letter has been issued by Respondent in direct violation of mandate 

contained in Order dated 13.11.2017 passed by Hon’ble Commission and its own LoI dated 

09.05.2018, by which it created legally binding obligations. Further, there is no occasion for 

issuance of the Impugned Letter when parties have performed respective reciprocal promise 

contained in the LoI dated 09.05.2018 and PPA.  

2.7 That the Commission vide its Order dated 13.11.2017 passed in Petition No. HERC/PRO-

24/2017 approved the Project of Petitioner as a source for procurement of power by 

Respondent for 35 years at a tariff to be determined by the Commission in separate petition at 

subsequent stage. The relevant observations made in the Order dated 13.11.2017 is extracted 

below: 

“Taking all these discussions into consideration, the Commission approves procurement of 

power from the Chuzachen Hydro Power Project, throughout the year, at the tariff to be 

determined by the Commission on separate petition to be filed by the generator with Rs. 

4.69/kWh being the ceiling tariff for first 35 years of the PPA.  

 Having approved the purchase of power from 110 MW (2X55 MW) Chuzachen HEP, 

the Commission has perused the draft PPA attached with the present petition for approval of 

the Commission and observes that the same does not incorporate a lot of details that a contract 

of such nature should necessarily have. HPPC may recast the PPA based on the format and other 

terms as in line with the PPA approved by the Commission for Teesta III, Sikkim. The duration of 

the PPA may also be increased from 25 years as proposed to 35 years. The initialed draft PPA 

by both the parties shall be submitted for approval of the Commission within one month from 

the date of the present order. 

 As tariff determination is a long exercise including public proceedings and the fact that 

the project has already attained CoD the Commission, as an interim measure, approves that in 

case energy drawl is resorted to from this source prior to determination of final tariff by the 

Commission the same may be paid for the APPC subject to adjustments vis-à-vis the final tariff 

as the case may be.” 

It has been submitted that pursuant to approval of long-term source of power vide Order dated 

13.11.2017, HPPC issued the LoI dated 09.05.2018 in favour of Petitioner wherein HPPC 

requested Petitioner to immediately start scheduling power as per the terms and conditions 

contained in the PPA submitted before Hon’ble Commission for its final approval. In this 

manner, PPA became operative from 14.05.2018 in terms of Clause 2.1 with first scheduling of 

power by Petitioner to HPPC. On 28.08.2018, Petitioner filed petition bearing Case No. PRO-

41/2018 seeking determination of tariff for the supply of electricity in terms of the direction 

passed by the Hon’ble Commission vide its order dated 13.11.2017. As such, Petitioner fulfilled 

all condition and made PPA effective by commencing supply of Contracted Power from 

14.05.2018 which had been duly purchased by HPPC in terms of the said PPA read with LoI 

dated 09.05.2018.   

2.8 That the Commission, vide its order dated 16.04.2019 passed in RA-1/2018, which was filed by 

the Petitioner in relation to review of certain directions of the Order dated 13.11.2017, directed 

Respondent to submit revised PPA by factoring its directions passed in other matter relating to 

deletion of Exit Clause. However, before the parties could execute the revised PPA 
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incorporating this Hon’ble Commission’s aforesaid direction passed in other matters regarding 

deletion of the Exit Clause, HPPC challenged the said direction before the Hon’ble Appellate 

Tribunal for Electricity (“APTEL”) in Appeal No. 363 of 2019 and Appeal No. 364 of 2019. In view 

of the pendency of the aforesaid appeals, the Petitioner and the Respondent have been unable 

to execute the revised PPA in compliance of this Hon’ble Commission’s order dated 16.04.2019. 

As is clear from the proceedings before the Hon’ble Commission for the approval of the PPA 

and determination of tariff for the Petitioner’s Project were adjourned at the instance and 

request of the Respondent in light of the pendency of other proceedings pending before the 

Hon’ble APTEL.  

2.9 That as per settled law, if an issue is pending consideration before a court, no person ought to 

act in a manner so as to overreach the court or present a fait accompli before the court. It is 

stated that the decision of HPPC of discontinuing the purchase of power, is contrary to Order 

dated 13.11.2017, LOI dated 09.05.2018, the terms of the PPA and the Petitioner’s statutory 

and Constitutional rights.  

Notably, the notice given by the Respondent for such non-continuation of drawl of 

power was of a meagre four days, which cannot be considered a reasonable notice by any 

standard. No opportunity of hearing was provided to the Petitioner before the issuance of the 

Impugned Letter. Thus, the Impugned Letter was passed in complete derogation of principles 

of natural justice, and hence ought to be set aside on that ground alone. 

2.10 Further, the Impugned Letter fails to take into account the clear and unequivocal nature of the 

LOI, the PPA and the conduct of the parties. Instead, the Impugned Letter falsely and wrongfully 

states that the Respondent could procure power from the Petitioner as and when it desired. 

That following the issuance of Impugned Letter, a meeting was conducted between HPPC and 

Petitioner on 24.07.2020. In the said meeting, it was brought to the notice of Petitioner that 

the Impugned Letter had been issued on some misunderstanding. However, it was assured that 

HPPC stood by its commitment to comply with the Order dated 13.11.2017 for procurement of 

power from the Project of Petitioner under long-term arrangement and shall abide by the 

terms of the PPA validly executed amongst the parties.  

2.11 That in view of the Impugned Letter the Respondent has stopped procuring power from the 

Respondent since 27.07.2020 at 00:00 hours , causing significant revenue losses. It is submitted 

that such loss is being caused to the Petitioner solely on account of the manifestly arbitrary, 

unreasonable and illegal actions of the Respondent. The “interim measure” in the said order of 

13.11.2017 is only in relation to the interim tariff of APPC that would be payable pending final 

determination of tariff by this Hon’ble Commission. The fact that the supply arrangement is 

permanent is made clear at the end of the said order that provides for adjustment of interim  

tariff against the final tariff, which final tariff will prevail from the date of supply. The 

Respondent having committed serious breach is additionally  liable to compensate the 

Petitioner for the loss of revenue to the Petitioner, along with interest.   

2.12 That the peak generation season for the Project is ongoing on account of the onset of 

monsoons and the revenue loss to the Petitioner will be even more aggravated if the 

Respondent refuses to offtake the power generated by the Petitioner’s Project. Further, non-

drawl of power from the Petitioner’s Project will deprive the consumers of the Respondent 

from receiving clean and affordable energy, which is in public interest as well. 

2.13 That meanwhile Hon’ble APTEL vide its order dated 29.07.2020 has decided the matter relating 

to Exit Clause and disposed of Appeal No. 363 of 2019 and Appeal No. 364 of 2019 
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2.14 That the Hon’ble APTEL vide its Order dated 31.07.2020 passed in IA No. 865 of 2020 and 866 

of 2020, in Appeal No. 271 of 2019 and 2221 of 2019 titled as Haryana Power Purchase Centre 

Vs. Haryana Electricity Regulatory Commission & Ors.  has granted ad-interim protection to the 

other Hydro Generator, I.A. Energy, in relation to restoring supply of power.  

The Hon’ble APTEL vide Order dated 31.07.2020 observed and directed as under: 

“We note that the communication dated 23.07.2020 is as vague as it could be with regard 

to the “available basket of power”. It is not disclosed as to whether the Appellant has resorted 

to purchase from other sources while discontinuing the drawal of electricity from the 

Applicant as a result of the above-mentioned communication. We do accept the submissions 

that drawal of power in terms of order dated 10.04.2018 was an adhoc or temporary 

arrangement but the same has continued for over two years now at the instance and free 

volition of the Appellant. Without all relevant facts being shared, we have reasons to doubt 

as to the genuineness of the grounds on which this sudden communication was issued.  

There was undoubtedly a discretion vesting in the Procurer to resort to interim drawal of 

energy and this discretion was exercised favorably so as not to waste the electricity produced 

during the interregnum by the Applicant with whom a long-term contractual relationship for 

sale-purchase had been agreed to. But then, the order dated 10.04.2018 did not give – at 

least not expressly so – the liberty to suddenly discontinue. We are in serious doubt as to 

whether the equities can be changed or disturbed in such manner as is attempted to be done. 

While we are inclined to grant non-Applicant/Appellant an opportunity to make its case 

good in above regard by submitting a reply to the applications, the electricity generated by 

the second Respondent cannot be allowed to be wasted or frittered away since that would 

not be in larger public or national interest. In the above facts and circumstances, as an 

adinterim arrangement we direct the non-Applicant/Appellant to forthwith undo the 

discontinuance of the drawal of power in terms of order dated 10.04.2018 under the cover of 

communication dated 23.07.2020. For clarity, we add that continuance of such drawal of 

power would be on some terms as were directed by the State Commission by its order dated 

10.04.2018.  

In the above facts and circumstances, as an adinterim arrangement we direct the non-

Applicant/Appellant to forthwith undo the discontinuance of the drawal of power in terms of 

order dated 10.04.2018 under the cover of communication dated 23.07.2020. For clarity, we 

add that continuance of such drawal of power would be on some terms as were directed by 

the State Commission by its order dated 10.04.2018. The above direction shall be scrupulously 

abided by and an affidavit in compliance will be filed by the Appellant within two days with 

the Registry.  

2.15 That the case of the GIPL is similar to the case of the I.A. Energy. In case of the GIPL also similar 

arrangement has been put in place by the Hon’ble HERC vide its order dated 13.11.2017 passed 

in Petition No. PRO-24/2017. Further, the regulatory approval of the executed PPA dated 

03.05.2018 was also pending on account of the Exit Clause which has been resolved vide the 

order dated 29.07.2020 issued by the Hon’ble APTEL in Appeal No. 363 and Appeal No. 364.  

GROUNDS :- 

2.16 That the Impugned Letter issued by HPPC for discontinuation of drawal of power from the 

Project of Petitioner, is in contravention of not only Order dated 13.11.2017 passed by the 

Hon’ble Commission in Case No. PRO – 24/2017 but also the provisions of LoI and PPA signed 

by HPPC following the said Order. The Impugned Order also disregards the regulatory power 
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exercised by Hon’ble Commission under Section 86 (1) (b) of Electricity Act pursuant to which 

the Project of Petitioner was approved as a source of long-term power for HPPC.   

2.17 Violation of Order dated 13.11.2017 passed in Case No. PRO – 24/2017: 

It is a matter of record that the Hon’ble Commission vide its Order dated 13.11.2017 approved 

the procurement of power from the Project on long term basis, at the tariff of Rs. 4.69/kWh 

being the ceiling tariff for first 35 years of the PPA. It is settled position in law that once the 

source of power has been approved by the Regulatory Commission while exercising powers 

under Section 86 (1) (b) of the Electricity Act, it is not open for the parties to deviate from the 

same. The parties have no discretion or prerogative to rescind from its obligations. In view of 

this, the Impugned Letter issued by HPPC to discontinue the purchase of power from the 

Project of Petitioner approved by Hon’ble Commission, violates the directions contained in 

Order dated 13.11.2017. On this ground alone, the Impugned Letter is liable to be set aside.   

2.18 Incorrect Reliance on the order dated 22.10.2019 passed in PRO-24/2017 and PRO-41/2018: 

a) HPPC while placing reliance on Order dated 22.10.2019, contended in the Impugned Letter 

that HPPC had no obligation to continue purchasing power for long-term of 35 years in view 

of the observation made by the Hon’ble Commission that there was no PPA existing between 

the parties. Therefore, HPPC vide Impugned Letter exercised its discretion to discontinue the 

drawal of power from generating plant of Petitioner. It is categorically denied that there was 

no PPA in place between the parties hence HPPC was not obligated to continue the drawal of 

power. It is a matter of record that parties had already signed the PPA on 03.05.2018 and the 

same had been submitted before Hon’ble Commission who had approved all its contents 

except the issue relating to Exit Clause.  

b) That HPPC itself has given effect to the PPA dated 03.05.2018 by duly performing its reciprocal 

obligations under the PPA such as: 

I. HPPC has been giving approval of daily schedule/quantum of power supplied by 

Petitioner in terms of Clause 4.2 of PPA; 

II. As per Clause 9.3 of PPA, HPPC has been making timely Payment of weekly bills raised 

by Petitioner as per approved schedule; 

III. HPPC has been availing rebate for timely payment against weekly bills in terms of 

Clause 9.3.5 of PPA; 

IV. HPPC has been reimbursing open access payment on weekly basis as per Clause 4.2.iv 

of PPA; 

V. HPPC opened Letter of Credit ( PSM) in terms of Clause 4.2.ix of PPA; 

VI. HPPC has been doing energy accounting as per SEA ( state energy account) on monthly 

basis in terms of 4.2.iii of PPA. 

2.19 Violation of Letter of Intent dated 09.05.2018 issued by HPPC to Petitioner: 

That Impugned Letter has been issued disregarding the terms and conditions contained in LoI 

issued by HPPC. It is pertinent to note that HPPC itself admitted in the LoI that the Hon’ble 

Commission vide its Order dated 13.11.2017 approved the Project of Petitioner as a source of 

power procurement for HPPC under Long Term Arrangement of 35 years. In view of this, HPPC 

who implemented the said Order along with Petitioner and commenced the Long-Term 

Arrangement of power procurement, has contravened the judicial order of the Hon’ble 

Commission by discontinuing the drawal of power from Petitioner. 

2.20 HPPC, being Power Procurement Entity of Government of Haryana, disregarded the Consumer 

Interest:  
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a) Based on the various documents available in public domain, Petitioner is apprehensive of 

the fact that despite having long term tie up of power procurement with various 

generators, HPPC is procuring expensive power through Short Term (“STOA”) and Medium 

Term Open Access (“MTOA”) and directing such long-term suppliers including Petitioner to 

discontinue the supply of power. In view this, it is submitted that HPPC who has 

erroneously directed Petitioner to discontinue the power which is cheaper than the power 

procured by it on the basis of STOA and MTOA has acted not only contrary to law but also 

against public interest and disentitled the consumer to have recourse to cheaper power.  

b) Impugned Letter Contrary to Tariff Petitions and Procurement Cost allowed by this Hon’ble 

Commission: 

c) For that the Hon’ble Commission vide Order dated 01.06.2020 observed as following:  

“It is reiterated that the Discoms should ensure that power is procured only from those 

sources for which the Commission has approved PPA’s. Additionally, any power from 

Central Generating Stations, beyond the quantum for which the PPA has been signed and 

specifically approved by the Commission must be surrendered in case the Discoms have to 

back down any approved long-term source of power. It is made clear that any power 

procured from sources not specifically approved by the Commission and/ or excess quantum 

vis-à-vis the approved PPA purchased by the Discoms shall be disallowed by the 

Commission.  

In addition to the above and keeping in view the surplus power availability scenario 

obtaining in Haryana, the Commission directs that the Discoms shall not procure any 

additional power over and above the quantum approved in the PPA that may be available 

to it from the un- allocated share / share relinquished by any other State in the Central 

Generating Power Stations. The Commission thereto shall disallow all such power 

procurements and the cost thereto.  

d) The Hon’ble Commission considering Petitioner as a long-term power procurement source 

for HPPC determined the power purchase quantum and cost as following: 

Source  
HERC Approved FY 2020-21 

Power Purchase Quantum and Cost 
 

 Quantum Fixed Charges 
Energy 

Charges 

Energy 

Charges 

TOTAL 

PPC 

Gati/Dans/Shiga/IA HPS 1374.11 76.80 4.14 5688.82 5765.61 

 

e) From perusal of aforesaid, it is evident that the Impugned Letter was issued in teeth of the 

order dated 01.06.2020. Being aggrieved by the arbitrary and unlawful conduct of 

Respondent, Petitioner has approached the Hon’ble Commission vide the present petition 

seeking setting aside of Impugned Letter and necessary directions to the effect of restoring 

the scheduling of power by Petitioner to HPPCC in terms of the PPA signed by the parties 

and submitted before this Hon’ble Commission for its final approval. 

2.21 That the urgency in the present matter arises from the fact that non-drawl of power from the 

Petitioner’s Project will seriously prejudice the interests of the Petitioner. Such non-drawl of 

power by the Respondent will render the Project stranded and make it unviable for the 

Petitioner operate and maintain the Project and discharge their debt service obligations. 

Therefore, the Impugned Letter must be stayed or irreparable injury will be caused to the 
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Petitioner, as the Petitioner stands to lose its substantial investments made in the Project if the 

Project become unviable and potentially a non-performing asset (NPAs). 

2.22 That the balance of convenience clearly lies in favour of the Petitioner making it essential to 

stay the operation of the Impugned Letter, including any actions taken in furtherance thereof, 

during the pendency of the present Petition. The Petitioner would suffer irreparable loss if the 

Impugned Letter is not stayed and drawl of power by the Respondent is not restored, as prayed 

above. 

2.23 That the captioned Petition be kindly disposed of expeditiously and preferably during the 

current peak generation season, so as to ensure that maximum generation of clear energy from 

the Petitioner’s Project can be made available to the consumers of the Respondent and there 

is no generation loss to the Petitioner. 

2.24 That the present petition is bonafide and is in accordance with law, and the same may be 

allowed.  

2.25 The following prayer has been made by the petitioner: 

I. set aside the Impugned Letter dated 23.07.2020 issued by Respondent; 

II. Direct the Respondent to compensate the Petitioner for the loss of revenue caused to the 

Petitioner due to non-drawl of power from the Petitioner’s project from 27.07.2020 up to 

the date drawl of power is restored, along with interest; 

III. grant ad-interim injunction staying the operation of Impugned Letter dated 23.07.2020 

issued by Respondent pending disposal of the present petition; 

IV. direct the Respondent to resume drawl of power from the Petitioner’s Project pending 

disposal of the present petition; 

V. direct Respondent not to take any coercive actions pursuant to Impugned Letter pending 

disposal of the present petition; 

VI. Pass ad interim ex parte order in terms of prayers (c) to (e) above; and 

VII. pass any other such order as this Hon’ble Commission may deem fit in the facts and 

circumstances of the present case. 

 

Proceedings in the Case 

3. In response to the petition, HPPC (Respondent) filed its reply vide Memo no Ch-

37/CE/HPPC/SE/C&R-I/LTP-II/PPA-151 dated 21.08.2020, submitting as under:- 

4. The Petitioner has filed the present Petition challenging the Communication dated 23.07.2020 

issued by the Respondent giving notice of discontinuation of power supply effective 27.07.2020.  

4.1 It is stated that the power project of the Petitioner was envisaged and implemented as a 

merchant power project i.e. the Petitioner had proceeded with the funding and construction 

of the project, in absence of any agreement with the Respondent for sale and purchase of 

power generated by Petitioner’s project. The Petitioner had approached the Respondent only 

in October 2016 when the project was already commissioned as on 18.05.2013. Therefore, 

before the approaching Respondent, the project has already outlived the 3 years. The Power 

project was not set up by the Petitioner and funding of the Power Project and its completion 

was not in any manner premised on the PPA to be executed by the Respondent or otherwise 

with  any commitment, representation or requirement of the Respondent to execute the PPA 

or otherwise  to purchase power from the Petitioner.   

4.2 It is submitted that as on date, there is no executed, valid or binding PPA between the parties. 

There is only an initialled PPA and the same is pending approval by the Hon’ble Commission. 
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The procurement of power from Petitioner’s Project prior to 27.07.2020  is not under any 

binding PPA but only on ad hoc basis at the discretion of the Respondent and the reference to  

the initialled draft PPA is only to demonstrate that the terms had been negotiated and agreed 

to.  This does not change the fact that the PPA did not come into existence. The petition filed 

before the State Commission being HERC-PRO 24 of 2017 was at the stage where the Petitioner 

and Respondent had finalized the terms and conditions of the purchase of power from the 110 

MW power project of the Petitioner. 

4.3 The attempt of the Petitioner to portray the PPA as a signed and binding PPA is not correct. 

This is clear from the last page of the PPA without which the agreement cannot be considered 

as signed or binding. In any event, the PPA would be executed only after an order is made in 

the case No.24 of 2017 to be decided by the Hon’ble Commission. Further, the correspondence 

between the parties and the Petition filed by Respondent before the Hon’ble Commission also 

clearly refer to the PPA as initialled PPA: 

a. Letter dated 04.05.2018 by Respondent to Hon’ble Commission submitted the draft PPA: 

I. “Please refer Hon’ble commission’s order dated 13.11.2017 in petition no. PRO-

24/2017. 

II. Enclosed please find herewith the initialled draft PPA of M/s Gati Infrastructure Pvt 

Ltd for the approval of Hon’ble commission for procurement of power form 

Chuzuchen, 110 MW, Sikkim” 

b. The Hon’ble Commission Memo dated 19.12.2018 referring to the Memo dated 

04.06.2018 by Respondent submitting “draft PPA”: 

“Please refer to your memo no. CH-97/CE/HPC/SE/C&R-I/Tashiding/PPA-147 dated 

04.06.2018 submitting that draft PPA for all the four captioned hydro projects were 

submitted to the Commission for approval, in compliance of the orders of the 

Commission in the matter and requesting to add the following clause in the 9.1.3(ii)(b) 

of signed PPAs:….” 

c. Letter dated 30.05.2019 by Respondent to Hon’ble Commission: 

I. “The source approval in respect of M/s GatiChuzachen project was accorded vide 

HERC order dated 13.11.2017 and directed HPPC to file a PPA initialled by both the 

parties in the matter. 

II. Accordingly, the draft initialled PPA was submitted by HPPC on 04.05.2018 

(Annexure-I) and also amendment to certain clauses as sought by HERC vide Letter 

dated 19.12.2018 (Annexure-II) was submitted on 18.02.2019 (Annexure-III) 

III. …. 

1. HPPC had already submitted the initalled PPA agreed by both the parties in 

compliance in the directive of the Commission on 04.05.2018 & 18.02.2019 and pursuant to 

the hearing dated 08.05.2019; M/s Gati has also filed an affidavit (Annexure-IV) consenting 

to all clauses of the PPA again 

2. …..” 

d. The Order dated 22.10.2019 passed by Hon’ble Commission:  

I. “6. The Commission, however, is of the considered view that since the exit clause, 

forming part of the initialed PPA submitted by HPPC, is under adjudication of the 

Hon’ble Appellate Tribunal for Electricity, it would be appropriate to await the 

resolution of the matter as without any PPA in place, determination of tariff is 

premature. Accordingly, the matter is adjourned sine die.” 
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4.4 Further the Order dated 13.11.2017 passed by the Hon’ble Commission had specifically 

directed the parties to submit the initialled draft PPA for approval of the Hon’ble Commission 

(Para 13). Therefore, the parties could not have signed the PPA and in terms of the above order, 

only initialled and a draft PPA could have been proceeded with.  

4.5 The letter dated 09.05.2018 was for scheduling of the power as per interim arrangement and 

for such arrangement, the terms and conditions of draft PPA was a guiding factor but this does 

not mean that the procurement was under the PPA. The procurement was clearly a 

temporary/interim arrangement. 

4.6 Thereafter, the Petitioner and Respondent re-negotiated the terms of the PPA and finalized 

another draft PPA, initialled the same and on 04.05.2018, filed it with the State Commission. 

The parties had inter alia, had agreed to the following terms in the initialled draft PPA: 

a) Tariff to be determined by the State Commission with a ceiling/limit of Rs. 4.69 per unit. 

b) Exit Option to either party to terminate the PPA in case the tariff determined by the State 

Commission is not acceptable (Article 3.3.2). 

c) Wheeling charges for transmission of power from the delivery point to Substation of CTU 

at Sikkim State Periphery (i.e. wheeling charges for State Network) to be capped at 2% 

(Article 9.2.5) and any increase beyond 2% would be borne by the Petitioner. 

4.7 It is respectfully submitted that the document initialled and filed with the State Commission is 

only a draft PPA and not a concluded PPA. In fact, after the PPA, certain amendments were 

agreed to and submitted to the Hon’ble Commission on 18.02.2019. The said PPA is not even 

the final terms as agreed between the parties. The PPA, therefore, cannot be considered as 

binding PPA. 

4.8 The Hon’ble Commission has also vide Order dated 22.10.2019 in the case of Petitioner being 

HERC/PRO 24 of 2017 and HERC/PRO-41 of 2018 recognized that there is no signed PPA as was 

also submitted by Respondent: 

“4. However, the Commission observes that no signed PPA has been submitted by the petitioner 

pursuant to the order dated 16.04.2019 as above. In terms of the above-mentioned observations, in 

order dated 08.05.2019, the Commission directed HPPC to redraft the PPA and submit the same for 

approval of the Commission, so that exercise for determination of tariff can be taken up.  

5. The HPPC submitted that no PPA has been signed, till date, between the parties pursuant to the Order 

of the Commission dated 08.05.2019 and further argued that an appeal in the similar matter has been 

filed in the Hon’ble Appellate Tribunal for Electricity against the Order of the Commission in petition 

no. HERC/RA-7 of 2019 and the same is pending adjudication. Therefore, HPPC sought adjournment 

of proceedings till the disposal of the said appeal. Per contra, Ld. Advocate for the Generator 

submitted that no appeal has been filed by HPPC in the matter of procurement of Power from 

Chuzachen Hydroelectric Power Project of Gati Infrastructure Pvt. Ltd and therefore the Commission 

can proceed with determination of tariff. He also drew attention to various orders of Hon’ble Supreme 

Court in the matter.  

6. The Commission, however, is of the considered view that since the exit clause, forming part of the 

initialed PPA submitted by HPPC, is under adjudication of the Hon’ble Appellate Tribunal for Electricity, 

it would be appropriate to await the resolution of the matter as without any PPA in place, 

determination of tariff is premature. Accordingly, the matter is adjourned sine die.” 

It was thus specifically noted that, without any PPA, there can be no determination of tariff. 

It is therefore completely incorrect on part of the Petitioner to claim that there is a PPA 

between the parties.  



 

11 | P a g e  
 

4.9 In the facts and circumstances mentioned above, the purchase of electricity by the Respondent 

from Petitioner is not on the basis of any validly finalized and executed PPA which is 

enforceable in law as envisaged by the parties under the initialled draft PPA but on the basis of 

an ad-hoc temporary arrangement between the parties from time to time based on the 

exigencies of requirement of the power at the price offered by the Petitioner. Such ad hoc 

purchases were made in terms of the APPC rate, as decided by the Hon’ble Commission in Para 

13 of the order dated 13.11.2017. In the Order dated 13.11.2017 the Hon’ble Commission had 

directed for renegotiation and submission of draft initialled PPA. The draft was prepared and 

initialled without final signature. This cannot be considered as final signed, binding or 

enforceable PPA.  

4.10 In a similar initialled PPA in case of DANS Energy Limited and Shiga Energy Private Limited two 

other hydro project developers, the Central Commission had held that there is no final and 

binding PPA while considering the issue of long term open access (LTA). The Central 

Commission vide order dated 21.11.2019 in I.A. No. 75/IA/2019 in Petition No. 253/MP/2019 

has held as under: 

“5. Learned senior counsel for the Petitioner has submitted that the Applicants have already submitted 

the initialled Power Purchase Agreements to PGCIL and HERC has already approved the Agreements 

subject to the amendments to certain clauses. Learned senior counsel has further submitted that since 

the Respondent No. 2 HPPC has chosen to contest some amendments proposed by HERC before APTEL, 

final PPAs could not be executed and the initialled PPAs read with the orders of HERC satisfy the 

requirements under the 2009 Connectivity Regulations. 

6. Per contra, learned counsel for the Respondent has submitted that the Applicants have not submitted 

the duly executed Power Purchase Agreements as well as the NOC of the State Transmission Utility 

and that the initialled PPAs as submitted by the Applicants do not meet the requirements under the 

2009 Connectivity Regulations and the Detailed Procedure issued there-under as they are neither 

enforceable nor valid. 

…………………… 

9. Thus, the 2009 Connectivity Regulations provide for submission of the copy of the PPA to CTU for 

scheduling of power. Merely an initialled PPA, in our view, cannot be termed as valid or duly executed 

PPA. We, therefore, are not inclined to accept the submissions of learned senior counsel of Petitioner 

that initialled PPAs submitted to PGCIL are sufficient to meet the requirement under the 2009 

Connectivity Regulations as they stand approved by HERC apart from certain amendments. We 

observe that even approval of HERC vide orders dated 8.3.2019 is a conditional approval as HERC has 

approved the PPAs subject to the amendments approved in the said orders. 

10. In view of the foregoing observations, we are of the view that the PPAs have not been signed by both 

the parties and that the Applicants are required to submit the copy of duly executed Power Purchase 

Agreements to the Respondent PGCIL to enable scheduling under LTA. In absence of submissions of 

these documents, the relief as sought by the Applicants in the present IA cannot be granted.” 

4.11 It is submitted that the conditions agreed to between the parties of such purchase is that “……in 

case energy drawal is resorted to from this source……”, which clearly means if the Respondent 

decides to purchase the power for its need. The use of the expression in case establish that 

there is no compulsion or mandate in the said order for either the Respondent to purchase or 

the Petitioner to sell, it is rather discretionary; the expression energy drawl is resorted to refers 

to the option of the Respondent to draw electricity namely the respondents to decide to draw 

and it was open to the Respondent not to draw.  

4.12 It is submitted that there was no commitment by the Respondent to purchase the power from 

the Petitioner till the PPA is finally executed with the due approval of the Hon’ble Commission. 
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This is also evident from the fact the supply of power by the Petitioner to the Respondent has 

been under Short Term Open Access and not based on Long Term Open Access, which would 

be implemented as and when the PPA is duly executed with the due sanction of the Hon’ble 

Commission for the terms and conditions as agreed to between the parties. A copy of the short 

term open access application by the Petitioner for the 01.07.2020 to 10.07.2020 has been 

submitted by the respondent. 

4.13 The Petitioner is erroneously proceeding on the basis and misplaced view that the signing of 

the PPA and approval of the Hon’ble Commission are completely irrelevant and the parties are 

obliged and bound even in the absence of the above. Such contention is patently contrary to 

the basic principles   of contract governed by electricity law requiring the approval of the State 

Commission.  

4.14 The Respondent, on behalf of the distribution licensee, is required to make purchases of short-

term power at the least cost and in an economical manner, safeguarding the interest of the 

consumers. The short-term power purchases such as the one from Petitioner were to be 

procured on the basis of the availability of the power being at a price cheaper than other 

sources. It has been found that the power availability through Power Exchanges to the extent 

of the short-term power being procured by the Respondent from the Petitioner has been at a 

price much lower and economical. Whereas, the short-term power from Petitioner is around 

Rs. 3.96 per kWh (which translates into landed cost of 4.59 per kwh (including POC and STU 

charges). The short-term power available through Power Exchanges during the period from 

27.07.2020 till 15.08.2020 has been in the range of Rs. 2.261 per kwh to 2.772 per kwh 

[translating into Rs. 2.711 to 3.222 landed cost] and the average for month of July was Rs. 2.465 

per kWh.  

4.15 In the circumstances mentioned above, the Respondent had decided to procure the short-term 

power requirements through Power Exchanges at much cheaper price, beneficial to the 

consumers in the State of Haryana instead of procuring the power from the Petitioner. The 

Respondent had made arrangements for purchase of 500 MW from Power Exchange at landed 

cost of Rs. 2.95 per kwh (Rs. 2.50 per kwh + 0.45 per kwh POC Charges) from 02.08.2020 to 

08.08.2020. It is respectfully submitted that, in doing so, the Respondent has not in any manner 

violated any of the rights of the Petitioner or any order of the State Commission or otherwise 

acted in breach of any proprietary or with any ulterior motive. The Respondent has acted in 

accordance with the exercise of functions expected from the distribution licensee under the 

Electricity Act, 2003. It is reiterated that there is no binding or enforceable contract existing 

between the Petitioner and the Respondent as on date where under the Petitioner can claim 

any legal or enforceable right to sell the power to the Respondent. 

4.16 It is submitted that the Respondent is not the only procurer to whom the Petitioner is bound 

to or otherwise has the possibility to supply electricity generated by it. The Petitioner can and 

has the opportunity to sell the electricity through the Power Exchanges platform or to any other 

licensee/consumer and therefore it is not in any event a case where the Respondent is 

forestalling the closure of the hydro power plant of Petitioner. There is no wastage of electricity 

of the Petitioner who can and is in fact selling the power elsewhere (Petitioner had sold 

electricity at power exchange). Copies of proof of sale by the Petitioner is attached with the 

reply. 

4.17 The Respondent further submits that the Respondent has not made any arrangements for 

procurement of electricity from any source at a higher price than the price at which the 
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Respondent was procuring the power from Petitioner till 27.07.2020. There is no extraneous 

reason for terminating the short-term purchases from Petitioner and the only reason is that 

the cheaper power is available elsewhere and the procurement of such power would be 

beneficial to the consumers in the State of Haryana. The Petitioner cannot claim equity to 

compel the Respondent to procure power from it at higher rate than available elsewhere when 

the earlier procurement was under ad hoc arrangements and it is in consumer interest for 

Respondent to procure cheaper power. The allegation of the Petitioner on conduct of the 

Respondent being contrary to public interest is unsubstantiated and baseless besides being 

misconceived and erroneous. 

4.18 It is submitted that at present, the demand in the State of Haryana does not support 

procurement of power from the Petitioner at the APPC rate. The demand can be met through 

the cheaper sources and the Respondent who is procuring power for distribution licensees to 

supply power to consumers, is duty bound to economise the procurement of power. 

4.19 In the circumstances mentioned above it is respectfully submitted that there is no merit in the 

Petition filed by the Petitioner. It is well settled that the Respondent cannot be compelled to 

enter into a PPA with Petitioner. It is reiterated that the rights and obligations between the 

parties in regard to the sale and purchase of electricity on a long-term basis comes into 

existence only upon the PPA being duly executed after approval by the Hon’ble Commission 

and not before.  

4.20 It is submitted that if the power procurement from Petitioner or any such expensive ad hoc 

power is continued when cheaper sources are available and in fact contracted for by the 

Respondent/ distribution licensee, then there would be financial loss to the 

Respondent/distribution licensee and would increase the overall purchase cost and thereby 

burdening the consumers of the state. 

4.21 The Hon’ble Commission has in Order dated 01.06.2020 in HERC/PRO - 59 of 2019 and 

HERC/PRO - 60 of 2019 directed as under: 

 “As per Commission estimates, the availability of energy is considerably in excess of the estimated 

requirement during the FY 2020-21. In view of the above observation, the Discoms must gear up their 

power purchase procurement planning and strengthen its trading activities for disposal of surplus 

power. It would be appropriate for the licensee to closely monitor, on daily basis, the surplus capacity, 

which could neither be backed down nor sold off even at variable cost and is therefore leading to trading 

losses. The Discoms must fine tune their projection models and ensure that surplus energy available is 

disposed of in a cost-effective manner.” 

4.22 The Respondent had negotiated similar terms and conditions as in the draft PPA initialled with 

the Petitioner herein with two hydro projects namely, DANS Energy Limited and Shiga Energy 

Private Limited. The matter relating to DANS Energy Limited and Shiga Energy Private Limited 

was the subject matter of Appeal No 363 of 2019 and Appeal No. 364 of 2019 before this 

Hon’ble Tribunal and has been decided by the judgement and order dated 29.07.2020. The 

Hon’ble Tribunal was pleased to allow the Appeal filed by the Respondent. 

4.23 It is submitted that the Respondent has not been purchasing any quantum of electricity from 

the said two hydro projects since 10.10.2019 until the execution of the PPA on the terms and 

conditions agreed to between the Respondent and the said Hydro Power Project developers. 

4.24 it is submitted that the action of the Respondent was in consumer interest and there is 

arbitrariness or error/wrong in action of Respondent in discontinuing the drawal of power from 

the Petitioner. It is denied that there is a contravention of directions, express or implied of 
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order dated 13.11.2017 or any other order of Hon’ble Commission or any provision of 

Electricity Act, 2003 or any PPA or Letter. The PPA is not a signed, valid, binding document and 

the procurement of power is not under the PPA. The Letter dated 09.05.2018 is only for 

procurement as interim arrangement in terms of Order dated 13.11.2017 and the same is only 

for ad hoc basis as per need of the Respondent. The contentions of the Petitioner are wrong 

and denied. 

4.25 that it is denied that the parties have performed the PPA or implemented the PPA. It is 

submitted that the scheduling or power, payment of bills, reimbursement of open access 

payment or energy accounting, payment security etc. are the modalities which are required in 

any energy transaction, whether short term, medium term or long term or whether interim 

arrangement or as per final PPA. It cannot be that the power procurement can take place 

without payment or scheduling etc. This does not mean that the power procurement is under 

the PPA. The power procurement has to be necessarily in terms of the applicable laws, 

including Grid Code and Regulations. 

4.26 Even assuming but not admitting that the parties have incorporated the terms of the draft PPA 

in the short term transactions, this does not make the procurement of power under the PPA 

and does not change the nature of the transaction from being a short term transaction. This is 

clear from the fact that the Petitioner was selling power through short term open access. In 

any event it cannot be equated to a continuous contract where the Respondent is required to 

continue to purchase on long term basis. In this regard, the Central Commission has also 

recognised that there is no long term PPA. 

4.27 that the inclusion of the cost in the ARR is for power procured irrespective of whether they are 

under PPA or under short term. It is denied that there was any approval to the PPA under any 

of the tariff orders. The Petition for approval of PPA is pending before the Hon’ble Commission 

and the same cannot be bypassed with reference to the Tariff Orders. This has no relevance to 

the claim of the Petitioner for continued scheduling of power. 

4.28 The Respondent cannot be compelled to procure the more expensive power from the 

Petitioner even when cheaper power is available. It is denied that the Petitioner would be 

stranded. The Petitioner can and is in fact selling power elsewhere. It is denied that there is 

any valid or binding agreement between the parties. It is denied that there is LOI for long term 

arrangement. It is denied that the Respondent is trying to resile or wriggle out of its obligations. 

Rather, it is the Petitioner which is trying to create obligations where none exists. Until the final 

approval is granted to PPA and the PPA executed, there is no binding PPA and there is no 

obligation on the Respondent. 

4.29 An interim or ad hoc arrangement by its very nature cannot be used as a commitment to 

continue to procure power. There is no merit in seeking withdrawal of the Letter as Respondent 

has acted in interest of consumers and there is no violation of any law, regulation, order or 

contract. 

4.30 That the Petitioner is, by way of the present Petition, seeking to compel the Respondent to 

procure more expensive power causing a loss to the Respondent/distribution licensees and 

consumers at large. It is denied that the execution and approval of the PPA was a mere 

formality after the Order dated 13.11.2017. It is submitted that the Hon’ble Commission had 

in Order dated 13.11.2017 directed the Respondent to negotiate with the Petitioner and 

ensure that the negotiated price is reasonable and they would not be able to source power at 

below rates than the projects selected by them (Page 89 of Petition). Further the Hon’ble 
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Commission had directed for the PPA to be recast. Therefore, the terms of the PPA had to be 

renegotiated and approval of the Hon’ble Commission was to be sought again. Section 86(1)(b) 

requirement approval of the power procurement arrangements i.e. terms and conditions of 

the PPA also. Without such approval, it cannot be said that there is Section 86(1)(b) approval. 

It is submitted that the 35 years is the life of the project and would not be the term of the PPA. 

4.31 That the PPA applies for purchase of power after the PPA (with amendments) is signed which 

would be after the draft PPA and amendments are approved by the Hon’ble Commission. The 

document cannot be implemented when there is no executed PPA. The Letter dated 

09.05.2018 was for procurement of power as an interim arrangement and not as long term 

procurement as per PPA. The said letter also refers to the draft PPA which is only initialled and 

notes that requisite approval of Hon’ble Commission is awaited. When the PPA has not been 

executed and when it has not been approved, there could be no procurement under the said 

PPA. Even assuming but not admitting that the terms of the PPA were referred for interim 

arrangement, the same does not mean that the procurement is under the PPA. There cannot 

be a commitment for procurement of power by the Respondent from the Petitioner.  

4.32 It has been submitted that the approval of schedule, payment of bills (and terms of payment), 

open access charges, payment security and energy accounting are normal and usual 

arrangements to be made for any power procurement and this does not mean that the power 

procurement is under the PPA. It cannot be expected that if the Respondent is procuring power 

from Petitioner on ad hoc or interim basis, it would do so without scheduling, energy 

accounting or without making payment of bills. There are certain modalities which are required 

for any power procurement and merely because the modalities are provided for does not mean 

that the power procurement is under a long term PPA. The premise of the Petitioner is 

therefore flawed and erroneous. Even otherwise, there are differences in the PPA: 

(i) The bills as per PPA are on monthly basis whereas the Petitioner is raising weekly bills at 

present. The intention was for weekly basis which demonstrates that it was short term 

procurement and not long-term procurement. 

(ii) Open access is short term open access as against long term access as per PPA. 

4.33 That until a final binding PPA is executed after the approval of the Hon’ble Commission, there 

is no enforceable contract between the parties and the Respondent cannot be compelled to 

perform a contract which does not exist or is not enforceable. The Respondent is therefore not 

overreaching the court until the approval of the PPA is granted and PPA is signed, the 

procurement of power is only ad hoc as per the need of the Respondent. There is no right in 

the Petitioner to compel the Respondent to procure its more expensive power when cheaper 

power is available. There is no need for any leave of this Hon’ble Commission for discontinuing 

the ad hoc purchases. It is denied that the proceedings before the Hon’ble Commission are 

infructuous as the issue before the Hon’ble Commission relates to the approval of the draft 

PPA which is for future. However even otherwise, the Petition No. 24/2017 has been filed by 

the Respondent and it is entirely possible for the Respondent to withdraw such Petition.   

4.34 That there is no specific timelines for notice to be given when the power is being scheduled on 

short term and ad hoc basis. The Respondent had however given a notice for a few days and it 

is denied that the same is not reasonable notice. The Petitioner could and did in fact sell power 

elsewhere from 27th July 2020 itself. It is denied that there is any question of any principle of 

natural justice in issues of commerce/contract and there is no natural justice to be followed 



 

16 | P a g e  
 

prior to decision not to procure power from an expensive source when cheaper source is 

available. 

4.35 That there was no such communication to the Petitioner about the misunderstanding or 

otherwise. This is also clear from the fact that the Petitioner in its reply dated 27.07.2020 to 

the Letter dated 23.07.2020 has made no mention of any such communication.  In this regard, 

the Respondent had already vide email dated 06.08.2020 denied any such alleged 

communication. A copy of the Email dated 06.08.2020 is attached with the reply. It is reiterated 

that any obligation of Respondent for any long term procurement was only after an execution 

of a valid, enforceable PPA which would be signed only after the approval of the Hon’ble 

Commission. 

4.36 That the Order dated 31.07.2020 is an ad interim order and has not attained finality (even as 

an interim order). The Respondent has moved an application for modification of the Order and 

the notice was issued on the same and the matter is listed on 21.07.2020. The salient aspects 

are: 

1. There is no waste of electricity as the Petitioner is in fact selling power elsewhere which 

was not considered in the Order dated 31.07.2020.  

2. The Respondent is capable of procuring and in fact procuring power at significantly lower 

price for the consumers as compared to the Petitioner.  

3. The public interest is in ensuring economical power to the consumers. The consumer 

interest is paramount.  

a. In Gujarat Urja Vikas Nigam Limited v. Solar Semiconductor Power Company (India) 

Private Limited and Another (2017) 16 SCC 498, the Hon’ble Supreme Court held as under: 

“37. This Court should be specially careful in dealing with matters of exercise of inherent 

powers when the interest of consumers is at stake. The interest of consumers, as an 

objective, can be clearly ascertained from the Act. The Preamble of the Act mentions 

“protecting interest of consumers” and Section 61(d) requires that the interests of 

consumer are to be safeguarded when the appropriate commission specifies the terms and 

conditions for determination of tariff…….” 

b. In All India Power Engineer Federation v. Sasan Power Ltd., (2017) 1 SCC 487, the Hon’ble 

Supreme Court held: 

“26. On the facts of this case, it is clear that the moment electricity tariff gets affected, the 

consumer interest comes in and public interest gets affected. This is in fact statutorily 

recognised by the Electricity Act in Sections 61 to 63 thereof. Under Section 61, the 

appropriate Commission, when it specifies terms and conditions for determination of tariff, 

is to be guided inter alia by the safeguarding of the consumer interest and the recovery of 

the cost of electricity in a reasonable manner……..” 

4. There is no reason to doubt the genuineness of the actions of the Respondent when it is 

clearly established that the reason for discontinuation of drawal of power is the 

availability of cheaper power. 

4.37 Even the said Order dated 31.07.2020 of the Hon’ble Tribunal has proceeded on the basis that 

the procurement of power is on ad hoc basis and has not proceeded on the basis of any final 

signed PPA. This is clear from the quoted portion itself and still the Petitioner has 

misinterpreted the order in Para 47. The Hon’ble Tribunal had accepted the submission that 

the drawal of power was an ad hoc or temporary arrangement. 
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4.38 It is further submitted that unlike case of IA Hydro, there has been no approval of any draft 

PPA. In case of IA Hydro, the Hon’ble Commission had approved the PPA but with amendments, 

which have been challenged by the Respondent before the Hon’ble Tribunal and was pending. 

Therefore, it is denied that to this extent, the Petitioner is similar to IA Hydro.  

4.39 There is no merit in the grounds raised and the Petitioner is not entitled to any relief. It is 

reiterated that the Respondent has acted in a valid manner and in the interests of the 

consumers. it is reiterated that there was no obligation on the Respondent to procure power 

from the Petitioner before approval of the PPA and execution of the final PPA, which has not 

yet occurred. When the Respondent can source power elsewhere at more economical rates, 

there is no reason to continue to draw more expensive power. The procurement of power from 

the Petitioner was under short term and not long term arrangement. This has also been 

recognised by the Hon’ble Tribunal and Central Commission. There is no violation of Order 

dated 13.11.2017 or any alleged Letter of Intent or alleged PPA. There is no PPA. There is no 

regulatory exercise of Section 86(1)(b) as the petition for such approval is still pending. Until 

the PPA is approved, it cannot be said that there is Section 86(1)(b) approval. 

4.40 It is denied that the Order dated 13.11.2017 obliged the supply of power for 35 years without 

any approved or signed PPA or that the interim arrangement was only with reference to tariff 

and not to the supply of power. The clause 9.1.3 of the PPA would come in after the PPA comes 

into force and before the tariff for the Petitioner is determined. The attempt to equate the 

period after the signing of the PPA to before signing of the PPA is misconceived. it is denied 

that there is any violation of letter dated 09.05.2018. The Letter was for interim power 

procurement and did not specify the time line. Any power procurement under the Letter can 

be stopped at any time. It is denied that the interpretation of “interim arrangement” was only 

for tariff. the Petitioner had not disclosed the fact that the power was supplied by Petitioner 

to Respondent under short term open access and not long term. The Petitioner’s power project 

had been commissioned in 2013 itself before any discussion with the Respondent. The 

Petitioner has only referred to long term access rights, which can be obtained without any PPA. 

However the actual supply was through short term open access which demonstrates that the 

long term access has not been operationalised.  

4.41 The issues of Tariff Order are between the Hon’ble Commission and the Respondent and the 

Petitioner has no role in the same. In any case, the order does not prohibit procurement of 

short term power from power exchange when it is more economical. It is submitted that the 

consideration of the Petitioner in the Order dated 01.06.2020 is based on the future and on 

the basis that the PPA is approved and continued for the period 2020-21 to 2024-25. It does 

not take away the nature of the power procurement. The approval of Petitioner was only for 

interim arrangement under Order dated 13.11.2017 and in case the Respondent requires such 

power.  

4.42  It is denied that there is any violation of Petitioner’s statutory and constitutional rights. There 

is no statutory or constitutional right of the Petitioner for sale of power from its power project. 

It is denied that there is any estoppel or legitimate expectation. There cannot be legitimate 

expectation in commercial dealings. There is no requirement of any opportunity of hearing 

before the issue of the notice dated 23.07.2020. The Letter dated 23.07.2020 provides valid 

and cogent reasons, though there is no such requirement to provide any reason to the 

Petitioner. There is no obligation on the Respondent to procure the power from Petitioner for 

35 years or any long term under any contract/letter/order etc. 
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4.43 There is no binding obligation on the Respondent to procure power and there can be no 

compensation for non drawal of power. There cannot be any injunction or stay of operation of 

the order nor can there be any direction to resume drawal. The Respondent has sought to 

economise its power procurement and the Petitioner cannot claim benefit at the cost of the 

consumers at large. There cannot be any interim order, exparte or otherwise. There cannot be 

any restraint on the actions of Respondent. 

4.44 For the reasons mentioned hereinabove the Hon’ble Commission may dismiss the Petition filed 

by the Petitioner with costs.  

5. The petitioner, vide filing dated 01.09.2020 submitted its rejoinder on the reply filed by the 

respondent HPPC, reiterating the earlier written submissions which are summarized as below: 

5.1 The Impugned Letter pursuant to which HPPC abruptly and unjustifiably sought to discontinue 

drawal of power from the Plant of GIPL, is liable to be set aside inter- alia on the following 

grounds (Pg. 24 to 34 of Petition): 

(i) Discontinuation of power by HPPC is in direct contravention of the Long Term Procurement 

Approval Order dated 13.11.2017 wherein the Hon’ble Commission upon a petition filed by 

HPPC, expressly approved the long-term power procurement of power by HPPC from GIPL’s 

Plant for a period of 35 years. The said Order has attained finality as no appeal was preferred 

by the parties. 

(ii) HPPC has breached the terms and conditions of existing long-term PPA signed and 

implemented by the parties for past two years. 

(iii) HPPC has abruptly and unilaterally decided to discontinue the drawal of power without 

assigning any reason whatsoever in terms of the provisions of long- term PPA after off taking 

the power from the petitioner Plant for 2.5 years in terms of the regulatory mechanism set 

up by this Hon’ble Commission vide the Long Term Procurement Approval Order. 

(iv) HPPC has failed to disclose any reason in the interest of consumers of Haryana behind taking 

the step of withdrawal of power procurement from GIPL. 

(v) It is no longer open to HPPC to deviate from the source of power approved by this Hon’ble 

Commission as it has not merely approved the long-term procurement of power from GIPL’s 

Plant, but has also considered and allowed the cost of such procurement in the tariff orders of 

state distribution companies of Haryana by specifically including GIPL in the Annual Revenue 

Requirement (ARR). Thus, the Impugned Letter is also in violation of the Tariff orders issued 

by this Hon’ble Commission. 

5.2 The petitioner has placed reliance on various orders of the Hon’ble Supreme Court, Hon’ble 

Appellate Tribunal for Electricity and HERC in support of its arguments. The same are 

summarized as given below:- 

a) Existence of statutorily approved long term procurement of power arrangement between GIPL 

and HPPC under Section 86 (1) (b) of the Electricity Act and Signed PPA: 

b) Existence of Valid and Formalized PPA for purpose of Long Term Power Purchase 

Arrangement: 

As per Indian Contract Act, 1872 (“Contract Act”), a valid contract can exist between 

the parties by way of (i) an offer made by one party, (ii) absolute and unconditional 

acceptance by the other party (iii) for lawful consideration agreed by the parties. After 

satisfying the pre-requisites of a Contract, signing a contract document is only a formality and 

is not even mandatory, to the extent the aforesaid conditions are satisfied. 

In this regard, reference may be made to Section 2 "Interpretation- clause" of the 
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Contract Act, which clearly indicates that an agreement can be reached by the process of offer 

and acceptance through the conduct of the parties as well. 

It is submitted that in view of aforesaid, it is evident that a valid, and conclusive 

contract reached amongst the parties for purpose of long term purchase of power from the 

Project of the GIPL. 

c) Judicial Pronouncements on Formation of Valid Contract and Existence of Long Term of Valid 

PPA amongst GIPL and HPPC: 

i) Hon’ble Appellate Tribunal of Electricity (“Hon’ble APTEL”) in Order dated 30.06.2014 

passed in PTC India Limited Vs. GERC & Ors. [Appeal Nos. 47 and 62 of 2013] [Page 1 

to 81 of Judgments Compilation, relevant Para @ Pg. 26- 32] observed as following 

regarding formation a contract: 

ii) Hon’ble Supreme Court in Alka Bose vs Parmatma Devi and Ors (2009) 2 SCC 582 

[Page 82-88 of the Judgments Compilation, relevant Para @ Pg. 86 and 87]  

 

5.3 That, in view of the judgments passed by Hon’ble Supreme Court and Hon’ble APTEL, the 

ingredients which lead to formation of a valid contract between the parties are as given below: 

a) A valid contract can exist between the parties by way of (i) the offer made by one party, 

(ii) absolute and unconditional acceptance by the parties, and (iii) conduct of parties. In 

present case, GIPL vide its letter dated 28.10.2016 made offer for the sale of long term 

power. The said offer of long term sale of power was accepted by HPPC vide Meeting 

dated 11.11.2016. 

b) A contract comes into existence when one party agrees to sell and other agrees to 

purchase, for an agreed consideration on agreed terms. In present, said steps relating 

to offer to sell and acceptance of purchase of long term power has been already 

undertaken. 

c) Further, it has been assertion of the HPPC that there is no witness or the PPA is not 

properly signed at last page of it. In this regard, it is submitted that contract can be 

formed by oral communication or it can be by exchange of communications which 

may or may not be signed. The  Hon’ble Courts went on to the extent of observing 

that it may be by a single document signed by both parties. In other words, mere signing 

or non-signing of contract document does not determine the formation of contract, 

when the overall conduct of the parties suggests that there exists a valid contract 

between the parties. 

d)  The Hon’ble Supreme Court has categorically observed that it is wrong to say that unless 

agreement is signed by both the parties, it is not a valid contract. Therefore, concluding a 

contract by signing a contract document is only a formality. In view of the same, HPPC’s 

aforesaid argument is legally untenable and ought to be rejected. 

 In the present case, HPPC has also argued that the PPA has not been formally 

executed between the parties and hence no long-term PPA has come into existence 

between the parties. Without prejudice to the Petitioner’s argument that the PPA has 

been signed between the parties, it is submitted that having regard to the settled 

position of law laid down by Hon’ble Supreme Court and Hon’ble APTEL, it is clear that 

offer and acceptance by parties can be derived from communications or other 

documents exchanged between the parties and signing of document is not mandatory 

and required for purpose of formalization of contract. 
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5.4 That HPPC has clearly accepted the proposal of supply of power by GIPL on long term basis. 

Pursuant to such absolute acceptance, HPPC mutually negotiated and consented the terms of 

PPA and thereafter submitted the same for the approval of Hon’ble Commission. 

5.5 That with the meeting of mind between HPPC and GIPL, a contract in the form of long- term 

PPA came into existence the day such PPA was signed between the parties, and the terms 

thereof were frozen qua the parties. In present step, there has been further progress in relation 

to the fact that the signed PPA was also submitted before this Hon’ble Commission, which again 

cements the position that from perspective of parties, the commercial arrangement is 

conclusive and firmed up. Subsequently, on several occasions such as the issuance of LOI, 

performance of reciprocal obligations by parties, payment of tariff @ APPC as a consideration 

till final determination of tariff, parties showed their intention to abide by the PPA. Therefore, 

HPPC is not justified in issuing Impugned Letter for discontinuation of power in the event of 

having existence of valid long-term PPA between the parties and statutory approval of source 

of procurement of power. 

5.6 Judicial Pronouncement on Signing of the PPA is merely a Ministerial Act, absence of it shall not 

negate the existence of valid Contract: 

As aforesaid, HPPC has argued that there is no long-term PPA which binds the parties as the 

last page of the PPA has not been signed. In this respect, it is pertinent to note the observation 

of Hon’ble APTEL in case of Lanco Kondapalli Power Pvt. Ltd. & Anr. Vs. Haryana Electricity 

Regulatory Commission & Anr. [Appeal 156 of 2009, APTEL] [Page 89-139 of the Judgments 

Compilation, relevant para @ pg. 118-122] wherein it was categorically held that pursuant to 

the conclusion of terms of a Contract between the parties, signing of the PPA is only a 

ministerial and formal act. 

5.7 Judicial Pronouncement on Effect of Approval of PPA by Hon’ble Commission and absence of 

approval, in any case shall not make the PPA void 

  In this regard, reference could be made to the observations of Hon’ble APTEL made in 

Uttar Pradesh Power Corporation Ltd. Vs. Respondent: Noida Power Company Ltd. and Uttar 

Pradesh Electricity Regulatory Commission [Appeal Nos. 26 and 36 of 2007, APTEL][Page 140-

168 of the Judgments Compilation, relevant para @ pg. 151]: 

5.8 Violation of Order dated 13.11.2017 passed in Case No. PRO – 24/2017 Order dated 13.11.2017 

has attained finality 

Reference could be made to a judgment passed by Hon’ble Supreme Court in Food Corporation 

Of India vs S.N. Nagarkar [(2002)2 SCC 475] [Page no. 169-175 of the Judgments Compilation, 

relevant para 15 @ pg. 174] wherein it was observed that an order attains finality if the same 

is not appealed before Appellate Forum. Therefore, such order has to be implemented without 

questioning its correctness. 

5.9 Misplaced reliance on Order dated 21.11.2019 passed in Petition No. 253/MP/2019 and Short 

Term Applications: 

5.10 Impugned Letter Contrary to Tariff Order and Procurement Cost allowed by the Hon’ble 

Commission 

5.11 HPPC is bound by Principles of Promissory Estoppel and has violated Legitimate Expectation of 

the GIPL 

5.12 That it is settled law that party is not permitted to breach its promise and the parties are bound 

by principles of promissory estoppel. Further, HPPC being a public utility is ought not violate 

legitimate expectation of the GIPL created by the various actions and performance of 
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respective obligations. In relation to the same, reliance is being placed on the Judgement of 

Hon’ble APTEL dated 22.08.2014 in Gujarat Urja Vikas Nigam Limited vs. Gujarat Electricity 

Regulatory Commission & Ors. reported as 2015 ELR (APTEL) 0028 [Page no. 179-217 of the 

Judgments Compilation, relevant para @ pg. 212]  

5.13 Re: Incorrect Reliance on the order dated 22.10.2019 passed in PRO-24/2017 and PRO-41/2018 

5.14 Violation of binding Letter of Intent dated 09.05.2018 issued by HPPC to GIPL: 

5.15 Discontinuation of power drawal by HPPC runs contrary to consumer interest and Interest of 

Power Sector: 

5.16 That the power procured by HPPC from petitioner Plant contributes towards Renewable 

Purchase Obligation of the state of Haryana. Considering the benefit of forbearance price of 

Rs. 1000/ Mwh towards non-solar obligations as notified by Hon’ble CERC in petition no. 

5/SM/2020 dated 31.03.2020, therefore the power procured by HPPC from the petitioner plant 

is further cheaper by Rs.1/kwh apart from the other useful benefit of hydro power station. The 

same would further reduce the impact on the consumer. 

  The Hon’ble Supreme Court has also recognized that primary intent of the Electricity 

Act was to encourage private sector participation. The Hon’ble Apex court in Transmission 

Corporation of Andhra Pradesh vs. Sai Renewable Power Private Limited, reported as (2011) 

11 SCC 34 [Page no. 218-265 of Judgments Compilation, relevant para @ pg. 264 and 265]  

5.17 That Electricity creates means and opportunities to earn one’s livelihood. Electricity is one of 

the necessities of life. It is one of the components, which can act as a catalyst for making life 

wholesome. It has been held by the Hon’ble Supreme Court in the State of Maharashtra v. 

Chander Bhan, (1983) 3 SCC 387 [Page no. 266-280 of Judgments Compilation], that the right to 

life enshrined in Article 21 encompasses something more than survival or animal existence. 

Right to life includes all which goes to make a man’s life meaningful and complete. Right to life 

under Article 21 of the Constitution is a compendium of rights, which contributes towards 

making life worth living. Since, electricity is not available to many because of paucity of 

generation and various other reasons, it cannot be said that all citizens are enjoying the right to 

adequate mans of livelihood. 

5.18 Hon’ble Commission is obligated to promote renewable energy in terms of Section 86 (1) (e) 

and 61 (h) of the Electricity Act: 

5.19 In view of above, the present Petition deserves to be allowed and power supply from the Plant 

of the GIPL requires to be restored with immediate effect. Further, directions to HPPC may be 

issued by this Hon’ble Commission to compensate the GIPL for the loss of revenue caused to 

the GIPL due to non-drawal of power from the Plants of the GIPL from 27.07.2020 up to the date 

of drawal of power is restored along with interest. 

 

Commission’s Analysis and Order 

 

6. The case was heard by the Commission on 24.08.2020, as scheduled, through virtual court 

(Microsoft Teams). 

 

7. At the outset, Shri Sanjay Sen, the Ld. counsel for the petitioner and Sh. Samir Malik, Ld. Counsel 

for the respondent, briefly stated the facts of the case and made comprehensive submissions on 

the Petition as already reproduced in the present Order. Hence, for the sake of brevity, the same 

are not repeated here. 
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8. The Commission has carefully perused the submissions and arguments of the parties including 

case laws cited in the matter. It is observed that HPPC has argued at length that there is no final, 

signed and legally enforceable PPA between the parties and the power was being scheduled as an 

interim/ Ad hoc manner. The petitioner and the respondent have cited HERC Order dated 

13.11.2017 and judgements of the Hon’ble Supreme Court, Hon’ble Appellate Tribunal as well as 

that of the Central Commission. The generator herein has vehemently, citing judgement dated 

20.01.2010 of the Hon’ble Appellate Tribunal for Electricity in Lanco Kondapalli Power Pvt. Ltd. vs. 

HERC and Anr. (Appeal No. 156 of 2009), argued that a binding PPA existed between the parties 

and what remained was merely a ministerial action of putting the signatures on a mutually agreed 

and approved contract. Additionally, the generator has argued that there is no correlation 

between open access and nature of agreement between the parties. 

 

9. The sum and substance of the case laws cited by the petitioner herein including the Indian 

Contract Act, 1872, is that a valid contract can exist by way of an offer made and un-conditionally 

accepted for lawful consideration on agreed terms. The Commission has perused the cited case 

laws and observes that a power purchase agreement, even if initialed (as in present case) or signed 

by the distribution licensee and the generator does not become a valid contract until the same is 

approved by the Commission. In the present case, the Commission approved the source of power 

procurement and not the PPA as such. Hence the same appeared in the ARR/ Tariff Orders of the 

Commission while estimating cost and quantum of power from various sources available to the 

Haryana Discoms. The power procurement source was approved by the Commission under section 

86(1)(b) of the Electricity Act, 2003, i.e. a comprehensive and consolidated law in itself. The source  

was conditionally approved with an observation that in case power is required to be scheduled 

from this source, prior to tariff determination, the same shall be paid for by the HPPC at Average 

Power Purchase Cost (APPC) determined by the Commission for the relevant year. However, in an 

exactly similar matter(s), HPPC preferred statutory appeal on the omission of “ exit clause” in the 

draft initialed PPA by the  Commission. Resultantly, further proceedings in all such matters were 

adjourned till the disposal of the statutory appeal filed  by HPPC in the Hon’ble Appellate Tribunal 

for Electricity. Resultantly, in all such cases, the PPA’s were not signed by the parties concerned. 

The present case, based on facts and circumstances, is clearly on different footing and 

distinguishable from the case laws relied upon by the generator herein i.e.  Gati Infrastructure Pvt 

Ltd. All other judgements/ statute cited on the issue of promoting renewable energy, electricity 

being necessity of life and livelihood etc. is not germane to the issue being considered here by the 

Commission; though the same on the face of it, cannot be disputed. 

 

10. In view of the above discussions, the Commission holds that the PPA initialed by the parties, was 

not approved, mere submission of draft PPA by HPPC or approval of source ought not to be 

construed as final and binding contract. Additionally, the Commission observes that the Central 

Commission, while deciding on the issue of LTOA application filed by similarly placed Hydro Power 

Generators situated in Sikkim, held that initialed PPA cannot be construed as final and executable 

PPA.  

   

11. After due consideration, the Commission does not find merit in the contention of the generator 

that after the PPA was initialled by the parties, what remains is just a ministerial/ formal Act. It 

needs to be noted that PPA becomes formal and binding on approval by the Commission and the 
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same has to be signed by both the parties as per order/ approval of the Commission. Hence, as 

also held by the Central Commission, the initialled PPA cannot be construed as final and binding. 

Given the fact and circumstances, the present case is distinguishable from the Hon’ble APTEL 

Judgement cited by the generator herein. 

 

12. The Commission has considered the judgement of the Hon’ble Supreme court in Samir Narain V. 

Aurora Properties, (2018) 17 SCC 203 and observes that the Hon’ble Supreme Court has held that 

interim mandatory injunction can only be granted to preserve the status quo of the last un-

contested status and also that the generally accepted principle of jurisprudence is that in the 

absence of special circumstances, it will not, normally be granted. Testing the present issue on 

this anvil, it is observed that vide its order dated 13.11.2017, the Commission had held as under:- 

 

“Having approved the purchase of power from 96 MW (2X48 MW) Jorethang Loop  

HEP, the Commission has perused the draft PPA attached with the present petition for approval 

of the Commission and observes that the same does not incorporate a lot of details that a 

contract of such nature should necessarily have. HPPC may recast the PPA based on the format 

and other terms as in line with the PPA approved by the Commission for Teesta III, Sikkim. The 

duration of the PPA may also be increased from 25 years as proposed to 35 years. The initialed 

draft PPA by both the parties shall be submitted for approval of the Commission within one 

month from the date of the present order. 

 

As tariff determination is a long exercise including public proceedings and the fact that 

the project has already attained CoD the Commission, as an interim measure, approves that 

in case energy drawl is resorted to from this source prior to determination of final tariff by the 

Commission the same may be paid for the APPC subject to adjustments vis-à-vis the final tariff 

as the case may be.”(emphasis supplied)” 

 

13. Thus, the Commission made it crystal clear that HPPC may schedule power from the generator 

only in case it is required, given the demand supply position and considering the tradeoff between 

this source and available alternative sources. HPPC has amply demonstrated that alternative 

cheaper source from Power Exchanges(s) were available to them; hence they discontinued drawal 

from the generator herein. This settles the prayer of the generator regarding discontinuation of 

power purchase from the source vide HPPC letter dated 23.08.2020. Additionally, as the 

scheduling of power was based on “as and when required”, it does not merit any specific time 

duration or any notice period. 

 

14. The Commission has also perused the contention of the generator herein that the impact of their 

power on APPC would be less than 1 paise per unit. The Commission observes, in addition to the 

fact that given the large quantum of power purchased and sold by the HPPC/ Discoms, that the 

impact in absolute terms would be much more than the unit cost may make it appear. The matter 

of economic power procurement is also required to be dealt in terms of the provisions of the 

Electricity Act, 2003, where, in Sections 61(b) and 61(c) it is provided as under: - 

 

“61(b) the generation, transmission, distribution and supply of electricity are conducted on 

commercial principles; 
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61(c) the factors which would encourage competition, efficiency, economical use of the 

resources, good performance and optimum investments;” 

 

15. It is evident from the statute that HPPC/ Discoms have to, necessarily, be guided by the 

commercial principles, keeping in mind optimization of power purchase cost thereto. It is, 

therefore, the considered view of the Commission, commercial decision of not availing supply of 

power from the generator herein, ought not to be questioned as such. Additionally, the 

Commission can gainfully extract from the Order of the Hon’ble Central Commission in Petition 

No. 253/MP/2019, cited by HPPC and reproduced earlier in the present order, wherein it was held 

that there is no concluded PPA between the parties. 

 

16. The Commission observes that the scheduling of power was allowed on request of HPPC. Further, 

the Commission was mindful of the fact that PPA was yet to be signed and that matter was not 

deemed to be concluded in terms of conditions imposed by this Commission vide order dated 

13.11.2017 as reproduced below:- 

 

“However, in order to address the issue raised by the intervener, HPPC may ensure that the 

negotiated price is reasonable and that they would not be able to source power at a rate lower 

than that of the projects selected by them.” 

 

17. Accordingly, it is reiterated that the Commission allowed procurement of power only as an interim 

measure, mindful of the fact that economic procurement of power is the commercial right 

bestowed upon the retail supply licensee by sub sections (b), (c) and (d) of section 61of the 

Electricity Act, 2003. Since the present application for source approval was filed under the MOU 

route, it was imperative that the least cost source be approved. 

 

18. The nature of supply was under an adhoc and interim arrangement in the absence of approved 

PPA is also established  by the fact that the generator was selling power in the intervening period 

in the open market as submitted by HPPC; a fact not denied by the generator. The Commission 

has examined the Order dated 31.07.2020 of the Hon’ble Appellate Tribunal of Electricity in IA No. 

866 of 2020 & IA No. 865 of 2020 in Appeal No. 271 of 2019 & IA No. 2221 of 2019 filed by IA 

Hydro which has been cited by the generator to seek relief from discontinuation of scheduling of 

power. The Commission observes that the interim nature of such scheduling has also been 

acknowledged by the Hon’ble Appellate Court as below:- 

 

“We do accept the submissions that drawal of power in terms of order dated 10.04.2018 

was an adhoc or temporary arrangement but the same has continued for over two years now 

at the instance and free volition of the Appellant. Without all relevant facts being shared, we 

have reasons to doubt as to the genuineness of the grounds on which this sudden 

communication was issued. There was undoubtedly a discretion vesting in the Procurer to 

resort to interim drawal of energy and this discretion was exercised favourably so as not to 

waste the electricity produced during the interregnum by the Applicant with whom a long-

term contractual relationship for sale-purchase had been agreed to. But then, the order dated 

10.04.2018 did not give – at least not expressly so – the liberty to suddenly discontinue. We 
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are in serious doubt as to whether the equities can be changed or disturbed in such manner as 

is attempted to be done.” 

 

19. The Commission observes that once the interim nature of scheduling is determined to be de hors 

the PPA, all that it required to be determined is that whether the scheduling has been done in 

accordance with merit order dispatch principles or not. The Commission has examined the 

submissions made by the procurer HPPC and also its statement under affidavit as below:- 

  

“ The HPPC further submits that the HPPC has not made any arrangements for procurement 

of electricity from any source at a higher price than the price at which the HPPC was procuring 

the power from Respondent till 27.07.2020. There is no extraneous reason for terminating the 

short-term purchases from Respondent and the only reason is that the cheaper power is 

available elsewhere and the procurement of such power would be beneficial to the consumers 

in the State of Haryana.” 

 

20. In view of the above discussion, the Commission is of the considered view that the procurement 

of power, prior to signing of PPA and approval thereto, is an interim measure and to be resorted 

to at the discretion of HPPC, keeping in view the overall cost and availability. Hence, as far as 

scheduling of power is concerned, the same was left to the merit order dispatch principles of the 

Discoms including the spin off benefit of Hydro Power in terms of RPO and other associated 

benefits. 

 

21. The Commission is of the considered view that, given the nature of supply, the generator, as 

prayed for, is not entitled to be compensated for any loss of revenue that may have occurred due 

to non-offtake of power by HPPC. Further, the validity of the letter dated 23.07.2020 shall end 

with the present Order and hence the question of “ any coercive action” will also not arise as 

feared by the generator herein. 

 

22. Further, in light of the Order dated 18.08.2020 of the Hon’ble Appellate Tribunal for Electricity, 

the Commission considered it appropriate to relook and reconsider its Order dated 16.04.2019. 

Accordingly, the Commission decided to hear the parties on 07.09.2020. Ld. Advocate for the 

generator, in his oral submissions has pressed that the issues raised in HERC/PRO-24 of 2017 have 

been concluded in terms of HERC order dated 16.04.2019 in HERC/RA-1 of 2018 wherein the 

Commission dismissed the review petition filed by GATI Infra Pvt. Ltd against the HERC order dated 

13.11.2017 wherein the Commission had rejected the unilateral amendments in the PPA. The Ld. 

Advocate further submitted that since no appeal was filed by either of the affected parties i.e. 

HPPC and the generators, the matter has attained finality and the issue needs no further 

deliberation except that the signed PPA is required to be submitted by HPPC. He further requested 

the Commission to issue instructions to HPPC to this effect so that the matter could be concluded.  

Per contra, the Ld. Advocate of HPPC submitted that as the exit clause has been included in the 

draft PPA by mutual consent, it binds together the PPA approval with Tariff determination and 

therefore, the approval of PPA be kept pending till the determination of Tariff.  

 
23. It has been vehemently argued by the petitioner that since the order dated 16/4/2019 in Case No. 

HERC/RA-1 of 2018 passed by the Commission, approving the PPA after deleting the exit clause 
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mutually agreed between the parties, has become final as both the petitioner as well as the 

respondent have not filed any appeal against the said order is factually incorrect.  The Commission 

observes that in the present case, no approval to the initialed PPA, was accorded by the 

Commission as argued by the Ld. Counsel for the Generator and also dwelt at length by the HPPC. 

In fact, in RA-1 of 2018 (review petition filed by Gati) leading to the Order dated 16.04.2019 the 

review sought  by Gati was confined to the life of the project and not PPA per.se. Further, the 

Commission in its Order dated 22.10.2019 (PRO-24 of 2017 and PRO-41 of 2018) had observed 

that as the contentious issue of ‘exit clause’ forming part of the initialed PPA in similarly placed 

hydro projects i.e. Dans & Shiga was under adjudication of the Hon’ble APTEL, it would be 

appropriate for the Commission to wait  for the outcome of the statutory appeal. Hence, the 

matter was adjourned sine die. It is pertinent to mention that in the case of Gati (the generator 

herein) as the ‘exit clause’ was agreed upon by both the parties, hence, there was no occasion for 

HPPC or M/s Gati to file appeal in the absence of Order of the Commission to submit PPA deleting 

the exit clause as in the case of M/s Dans and M/s Shiga. The Ld. Senior Counsel has not correctly 

verified and presented facts of the case while stressing the fact that HPPC has not preferred any 

appeal against approval of the PPA by the Commission. It is quite surprising that the initialed PPA 

was submitted in the Commission on 30.5.2019 with a prayer that HPPC may be allowed to sign 

the mutually agreed PPA in view of M/s Gati affidavit dated 9.05.2019 while the Ld. Senior Counsel 

argued at length that PPA was approved by the Commission vide Order dated 16.04.2019 which 

itself is far from the facts of the matter. Hence, the Commission is constrained to observe that the 

assistance provided in the present case was not only inadequate but misleading as well.         

 

In conclusion it is reiterated that the Commission, in the present case, had not approved the draft 

PPA including ‘exist clause’ agreed to by the parties. The Commission  , vide order dated 

22/10/2019 in Case No. HERC/PRO-24 of 2017 and HERC/PRO-41 of 2018, had made its mind clear 

that the Commission would wait for the final outcome of the appeals filed by the HPPC in similarly 

placed matter before the Hon’ble APTEL as the question of law before the Hon’ble APTEL was 

similar to the question involved in the present case, the matter was adjourned sine die.   

 

The matter has now been finally decided by the Hon’ble APTEL vide order dated 29/07/2020 in 

Appeal No. 363 of 2019 & IA NO. 1817 of 2019 and Appeal No. 364 of 2019 & IA NO. 1818 of 2019 

of the Hon’ble APTEL whereby the order of the Commission, in the case of similarly placed HEP 

projects of M/s Dans and M/s Shiga was set aside and directions have been passed to include the 

“exit clause” as mutually agreed between the parties. Hence, the Commission, now approves the 

draft PPA, in the  present case which already included the ‘exit clause’, filed in the Commission 

vide Memo. No. Ch-94/CE/HPPC/ SE/C&R – I / PPA-151 dated 30.05.2019 referring to its earlier 

communication i.e.  CH-37/CE/HPPC/SE/C&R-I/PPA-151 dated 04.05.2018.  

 

The PPA signed by both the parties be submitted in the Commission at the earliest but not later 

than 4 (four) weeks of this order.  

 

In terms of the above order, the present petition is disposed of. A copy of the order may also be 

placed in the case file of PRO 24 of 2017. 
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This Order is signed, dated and issued by the Haryana Electricity Regulatory Commission on 17th 

September, 2020. 

 

 

Date:  17.09.2020 (Naresh Sardana)       (Pravindra Singh Chauhan)  

Place: Panchkula Member              Member   

 


