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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 

BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

              Case No. HERC/PRO-25 of 2017 

     Date of Hearing :                  07.09.2020 

     Date of Order :                  11.09.2020 

IN THE MATTER OF: 

Consequential Order in terms of Orders dated 29th July 2020 and 18th August, 2020, passed by Hon’ble 

Appellate Tribunal for Electricity in Appeal No. 364 of 2019 & IA NO. 1818 of 2019 regarding Application 

under section 86(1) (b) of the Electricity Act, 2003 for the approval of the Hon’ble Commission for 

procuring of power at regulated tariff from 97 MW (2x48.5 MW) Tashiding Hydro Electric Project situated 

at Tashiding, West District Sikkim. (Case No. HERC/PRO-25 of 2017) Generator: Shiga Energy Pvt Ltd. 

And in the matter of  

Interlocutory Application (IA) filed in Case No. HERC/PRO-25 of 2017: filed by Shiga Energy Pvt. Ltd. 

bringing on record Order dated 18/08/2020 as passed by the Hon’ble Appellate Tribunal for Electricity in 

Appeal No. 364 of 2019 and seeking appropriate relief  

 

Petitioner 

Haryana Power Purchase Centre, Panchkula  

 

Applicant/Respondent                                  

Shiga Energy Pvt Ltd. 

 

Present on behalf of Petitioner through Microsoft Teams app 

1. Shri Samir Malik, Advocate 

 

Present On behalf of Applicant /Respondent through Microsoft Teams app 

1. Shri Sanjay Sen, Sr. Advocate 

2. Shri Anand K Ganesan, Advocate  

 

Quorum               

Shri Pravindra Singh Chauhan (in chair) Member 

Shri Naresh Sardana Member 

ORDER 

Brief background of the Case 

1. The matter was heard on 7th September, 2020 as scheduled.   

2. Shri Samir Malik, the Ld. counsel for the petitioner and Shri Anand Ganesan, Ld counsel for the 

respondent made their respective submissions before the Commission. It was further intimated that 

Hon’ble Appellate Tribunal for Electricity, vide judgment dated 29.07.2020 in Appeal No. 363 of 2019 
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and Appeal No. 364 of 2019 has allowed the pending appeals referred to by the Commission in its 

order dated 05.12.2019, wherein the case was adjourned sine die.  Relevant portions of the said 

order are reproduced below: 

“2. HPPC submitted that no PPA has been signed, till date, between the parties and further argued 

that an appeal in the similar matter has been filed in the Hon’ble Appellate Tribunal for 

Electricity against the Order of the Commission in petition no. HERC/RA-7 of 2019 and the same 

is pending adjudication.  

 Therefore, HPPC sought adjournment of proceedings till the disposal of the said appeal.  

3. The Commission observes that in a similar case vide order dated 22.10.2019 (in Case no 

HERC/PRO-41 of 2018 and HERC/PRO-24 of 2017) in the matter of determination of tariff for 

the project Chuzachen of M/s Gati Infrastructure Pvt Ltd, it was decided as below:  

 “6. The Commission, however, is of the considered view that since the exit clause, forming part 

of the initialed PPA submitted by HPPC, is under adjudication of the Hon’ble Appellate Tribunal 

for Electricity, it would be appropriate to await the resolution of the matter as without any PPA 

in place, determination of tariff is premature. Accordingly, the matter is adjourned sine die.” 

 4. The Commission is of the considered view that these matters are of similar nature and therefore, 

it would be appropriate to await the resolution of the matter in the Hon’ble Appellate Tribunal. 

Accordingly, the matter is adjourned sine die.  

5. HPPC is directed to bring the matter to attention of this Commission as and when any judgement 

is pronounced by the Hon’ble Appellate Tribunal in the matter.” 

3. The Hon’ble APTEL, vide Order dated 29.07.2020 in Appeal No. 363 of 2019 & IA NO. 1817 of 2019 

and Appeal No. 364 of 2019 & IA NO. 1818 of 2019, allowed the appeals pending in the matter. 

Relevant part of order is reproduced below: 

“8.13 We find that the State Commission while exercising its powers conferred to it under law has 

not examined the PPA submitted by the parties from all angles of law. In this case, the State 

Commission was fully aware that the parties have mutually agreed to include “Exit clause” but it 

has ignored this important aspect and directed to amend the PPA by deleting the “Exit clause”. 

Accordingly, we are of the considered opinion that the direction passed by the State Commission in 

the impugned order regarding the deletion of exit option is bad in law and thus is wrong.  

ORDER 

Having regard to the facts and circumstances of the case as stated above, the Appeal No. 363 of 

2019 and Appeal No. 364 of 2019 filed by the Appellant(s) are hereby allowed.  

The Impugned Orders dated 08.03.2019 passed in Petition No. HERC/PRO-26 of 2017 and Petition 

No. HERC/PRO-25 of 2017 by the first Respondent/the Haryana Electricity Regulatory Commission 

to the extent challenged in the instant appeal is hereby set aside.  

The matter stands remitted back to the first Respondent/the Haryana Electricity Regulatory 

Commission with the direction to pass the order afresh, in the light of the observations made in the 

preceding paragraphs above, in accordance with law as expeditiously as possible within a period of 

three months after receiving the copy of this judgement.” 
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4. M/s Shiga Energy Pvt. Ltd has filed an IA dated 18.08.2020 in the Commission bringing on record the 

order dated 18.08.2020, passed by the Hon’ble Appellate Tribunal for Electricity in Appeal No. 364 of 

2019 and seeking appropriate relief. The applicant has submitted as under:- 

1) That the present petition was filed by the Petitioner under Section 86 (1) (b) of the Electricity Act, 

2003 seeking approval for PPA with respect to the Respondent / Applicant’s Tashiding Hydro 

Electric Project, Sikkim in compliance of this Hon’ble Commission’s order dated 30/11/2017 

whereby inter alia the power purchase was approved.  

2) That vide order dated 08/03/2019 this Hon’ble Commission had approved the PPA and in the said 

process had directed the deletion of Clause 3.3.2 and consequent Clause 9.1.3(ii)(b) (hereinafter 

being collectively referred to as the “exit clause”) in the PPA agreed to between HPPC and the 

Respondent / Applicant. This Hon’ble Commission had, inter-alia, held as under:- 

“7. In view of the above discussions, Commission approves the PPA subject to the 

amendment approved in the present Order.  

8. The petition is accordingly disposed of. HPPC / Discoms shall submit a signed copy of 

the PPA for the record of the Commission within two weeks from the date of this Order. 

“ 

3) Thereafter, HPPC had preferred a statutory appeal before the Hon’ble Tribunal against the above 

order of this Hon’ble Commission being Appeal No. 364 of 2019 wherein the sole question 

deliberated upon by the Hon’ble Tribunal was of the inclusion or non-inclusion of the exit clause. 

The Hon’ble Tribunal, has vide judgment and order dated 29/07/2020 allowed the appeal and 

held that the direction passed by this Hon’ble Commission regarding deletion of the exit clause is 

bad in law. The direction of this Hon’ble Commission to delete the exit clause was set aside by 

the said judgment.  The Hon’ble Tribunal in the said judgement has held that the “Exit clause” as 

agreed to by the parties is to be included in the PPA. The dispute stands resolved. The Hon’ble 

Tribunal had however, thereafter, remanded the matter to this Hon’ble Commission for passing 

consequential orders within 3 months. Vide order dated 18/08/2020, the Hon’ble Tribunal has 

reduced the time period from three months to “as soon as possible but not later than two 

weeks”.  

4) That in the present case as there was no requirement for any fresh orders to be passed by this 

Hon’ble Commission, pursuant to the decision of the Hon’ble Tribunal, the Respondent / 

Applicant had filed an application for clarification/ modification of the judgment dated 

29/07/2020. The contention of the Respondent / Applicant before the Hon’ble Tribunal was that 

the PPA had already been approved, and the only issue was on the inclusion of the particular 

clauses agreed to by the parties. The said issue had now been decided by the Hon’ble Tribunal. 

The parties will now proceed to file signed copies of the PPA with this Hon’ble Commission. 

5) It has been submitted that the Petitioner (HPPC) was taking supply of power since 18.05.2018 

and had discontinued the power supply from the Respondent / Applicant’s generating station 

vide its letter dated 03.10.2019 from 10.10.2019 citing lean season on the ground of pending the 

disposal of the Appeal No. 364 of 2019, wherein there was an issue on the clauses in the PPA. The 

issues have now been settled by the judgment of the Hon’ble Tribunal. It is submitted that the 

peak season for hydro generation for the Respondent / Applicant is from May to October, during 
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which period about 80-85% of the total annual generation is made. Since the end of August is 

approaching, the financial losses being faced by the Respondent / Applicant are piling up. The 

Respondent / Applicant has written several letters to the Petitioner stating that the lean season is 

over and the drawal of power is to be started. The Petitioner has not responded to any of the 

Respondent / Applicant’s letters. Copies of the letters dated 14.04.2020, 26.05.2020, 01.06.2020, 

15.06.2020, 14.07.2020 & 02.08.2020 are with the application (colly).  

6) That in the similar case of M/s IA Energy Limited, in Appeal No. 271 of 2019 by Order dated 

31/07/2020, the Hon’ble Tribunal has directed HPPC to start taking power from the generator.  

7) That the Respondent / Applicant is in a better situation than M/s IA Energy Limited, wherein the 

Respondent / Applicant has agreed to all the clauses as sought for by HPPC and the Hon’ble 

Tribunal has disposed of the appeal in terms of the PPA agreed to by the parties and the issues 

stand settled. Further, the peak season is also underway at present. The Respondent / Applicant 

is incurring severe losses due to the non-offtake of power. In the circumstances, the Respondent 

/ Applicant seeks directions to HPPC on the power supply to resume, as in any case all issues on 

the PPA have already been resolved and that the Respondent / Applicant is accruing huge losses 

everyday because of the ongoing peak season.  

8) In view of the above circumstances, the Respondent / Applicant has preferred the present 

application before this Commission. The specific relief sought is as under: 

(a) Direct HPPC to forthwith off-take the power from the generating station of the Respondent 

/ Applicant; 

(b) Take on record the order dated 18/08/2020 as passed by the Hon’ble Tribunal in Appeal 

No. 364 of 2019;and  

(c) Pass any such further order(s) as this Hon’ble Commission may deem fit and proper; 

Proceedings in the Case 

5. In response to the IA filed by M/s Shiga Energy Pvt ltd (PRO 25 of 2017), HPPC (Petitioner) filed its 

reply under:- 

1) That the power project of the Respondent was envisaged and implemented as a merchant power 

project i.e. the Power project was not set up by the Respondent for the Petitioner and funding of 

the Power Project and its completion was not in any manner premised on the PPA to be executed 

by the HPPC or otherwise with any commitment, representation or requirement of the HPPC to 

execute the PPA or otherwise to purchase power from the Respondent.   

2) That as on date, there is no executed, valid or binding PPA between the parties. There is only an 

initialed PPA and the same is pending approval by the Hon’ble Commission. The procurement of 

power from Respondent’s Project prior to 03.10.2019 was not under any binding PPA but only on 

ad hoc basis at the discretion of the HPPC and the reference to the initialed draft PPA is only to 

demonstrate that the terms had been negotiated and agreed to.  This does not change the fact 

that the PPA did not come into existence. The instant petition filed before the State Commission 

was at the stage where the Respondent and HPPC had finalized the terms and conditions of the 

purchase of power from the 97 MW power project of the Respondent. 

3) The attempt of the Respondent to portray the PPA as a signed and binding PPA is not correct. 

This is clear from the last page of the PPA without which the agreement cannot be considered as 

signed or binding. In any event, the PPA would be executed only after an order is made in the 
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instant Petition which is yet to be decided by the Hon’ble Commission. Further, the 

correspondence between the parties and the Petition filed by HPPC before the Hon’ble 

Commission also clearly refer to the PPA as initialed PPA. 

4) Further the Order dated 30.11.2017 passed by the Hon’ble Commission had specifically directed 

the parties to submit the initialed draft PPA for approval of the Hon’ble Commission (Page 95 at 

Para 13). Therefore, the parties could not have signed the PPA and in terms of the above order, 

only initialed and a draft PPA could have been proceeded with. The letter dated 09.05.2018 was 

for scheduling of the power as per interim arrangement and for such arrangement, the terms and 

conditions of draft PPA was a guiding factor but this does not mean that the procurement was 

under the PPA. The procurement was clearly a temporary/interim arrangement. 

5) The Commission’s Order dated 30.11.2017 had held as under:- 

“12…… Taking all these discussions into consideration, the Commission approves procurement of 

power from the Tashiding Hydro Electric Project, throughout the year, at the tariff to be 

determined by the Commission on separate petition to be filed by the generator with Rs. 

4.58/kWh being the ceiling tariff. 

13. Having approved the purchase of power from 97 MW (2X48.5 MW) Tashiding HEP, the 

Commission has perused the draft PPA attached with the present petition for approval of the 

Commission and observes that the same does not incorporate a lot of details that a contract of 

such nature should necessarily have. HPPC may recast the PPA based on the format and other 

terms as in line with the PPA approved by the Commission for Teesta III, Sikkim. The duration of 

the PPA may also be increased from 25 years as proposed to 35 years. The initialed draft PPA by 

both the parties shall be submitted for approval of the Commission within one month from the 

date of the present order. 

     As tariff determination is a long exercise including public proceedings and the fact that the 

project has already attained CoD the Commission, as an interim measure, approves that in case 

energy drawl is resorted to from this source prior to determination of final tariff by the 

Commission the same may be paid for the APPC subject to adjustments vis-à-vis the final tariff as 

the case may be.” 

6) Thereafter, the Respondent and HPPC re-negotiated the terms of the PPA and finalized another 

draft PPA, initialed the same and on 08.05.2018, filed with the Commission vide Memo no CH-

92/CE/HPPC/SE/C&R-I/PPA-147. The parties had inter alia, had agreed to the following terms in 

the initialed draft PPA:- 

a) Tariff to be determined by the State Commission with a ceiling/limit of Rs. 4.58 per unit. 

b) Exit Option to either party to terminate the PPA in case the tariff determined by the State 

Commission is not acceptable (Article 3.3.2). 

c) Wheeling charges for transmission of power from the delivery point to Substation of CTU at 

Sikkim State Periphery (i.e. wheeling charges for State Network) to be capped at 2% (Article 

9.2.5) and any increase beyond 2% would be borne by the Respondent. 

7) That the document initialed and filed with the State Commission is only a draft PPA and not a 

concluded PPA. In fact, after the PPA, certain amendments were agreed to and submitted to the 
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Hon’ble Commission on 18.02.2019. The said PPA is not even the final terms as agreed between 

the parties. The PPA, therefore, cannot be considered as binding PPA. 

8) That the Hon’ble Commission has also, vide Order dated 05.12.2019 in the instant case, 

recognized that there is no signed PPA as was also submitted by HPPC. The relevant extract is as 

under:- 

“2.The HPPC submitted that no PPA has been signed, till date, between the parties and further 

argued that an appeal in the similar matter has been filed in the Hon’ble Appellate Tribunal for 

Electricity against the Order of the Commission in petition no. HERC/RA-7 of 2019 and the same 

is pending adjudication. Therefore, HPPC sought adjournment of proceedings till the disposal of 

the said appeal.  

… 

4. The Commission is of the considered view that these matters are of similar nature and 

therefore it would be appropriate to await the resolution of the matter in the Hon’ble Appellate 

Tribunal for Electricity. Accordingly, the matter is adjourned sine die.” 

 

That it was specifically noted that, without any PPA, there can be no determination of tariff. It is 

therefore completely incorrect on part of the Respondent to claim that there is a PPA between 

the parties.  

9) That in the facts and circumstances mentioned above, the purchase of electricity by the HPPC 

from Respondent is not on the basis of any validly finalized and executed PPA which is 

enforceable in law as envisaged by the parties under the initialed draft PPA but on the basis of an 

ad-hoc temporary arrangement between the parties from time to time based on the exigencies 

of requirement of power at the price offered by the Respondent. Such ad hoc purchases were 

made in terms of the APPC rate, as determined by the Commission in Para 13 of the order dated 

30.11.2017, the relevant extract of which is quoted above. This is clear from the expression “that 

in case energy drawl is resorted to from this source prior to determination of final tariff by the 

Commission the same may be paid for the APPC subject to adjustments vis-à-vis the final tariff as 

the case may be.”   

10) That in the Order dated 30.11.2017 the Hon’ble Commission had directed for renegotiation and 

submission of draft initialed PPA. The draft was prepared and initialed without final signature. 

This cannot be considered as final signed, binding or enforceable PPA.  

11) That while considering the issue of long-term open access (LTA) sought by the Respondent, the 

Central Commission had held that there is no final and binding PPA. The Central Commission vide 

order dated 21.11.2019 in I.A. No. 75/IA/2019 in Petition No. 253/MP/2019 has held as under:- 

“5. Learned senior counsel for the Respondent has submitted that the Applicants have 

already submitted the initialed Power Purchase Agreements to PGCIL and HERC has already 

approved the Agreements subject to the amendments to certain clauses. Learned senior 

counsel has further submitted that since the Respondent No. 2 HPPC has chosen to contest 

some amendments proposed by HERC before APTEL, final PPAs could not be executed and 

the initialed PPAs read with the orders of HERC satisfy the requirements under the 2009 

Connectivity Regulations. 

6. Per contra, learned counsel for the HPPC has submitted that the Applicants have not 

submitted the duly executed Power Purchase Agreements as well as the NOC of the State 
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Transmission Utility and that the initialed PPAs as submitted by the Applicants do not meet 

the requirements under the 2009 Connectivity Regulations and the Detailed Procedure 

issued there-under as they are neither enforceable nor valid. 

        …………………… 

9. Thus, the 2009 Connectivity Regulations provide for submission of the copy of the PPA to 

CTU for scheduling of power. Merely an initialed PPA, in our view, cannot be termed as valid 

or duly executed PPA. We, therefore, are not inclined to accept the submissions of learned 

senior counsel of Respondent that initialed PPAs submitted to PGCIL are sufficient to meet 

the requirement under the 2009 Connectivity Regulations as they stand approved by HERC 

apart from certain amendments. We observe that even approval of HERC vide orders dated 

8.3.2019 is a conditional approval as HERC has approved the PPAs subject to the 

amendments approved in the said orders. 

10. In view of the foregoing observations, we are of the view that the PPAs have not been 

signed by both the parties and that the Applicants are required to submit the copy of duly 

executed Power Purchase Agreements to the HPPC PGCIL to enable scheduling under LTA. In 

absence of submissions of these documents, the relief as sought by the Applicants in the 

present IA cannot be granted.” 

12) That the conditions agreed to between the parties of such purchase is that “……in case energy 

drawal is resorted to from this source……”, which clearly means if the HPPC decides to purchase 

the power for its need. The use of the expression in case establish that there is no compulsion or 

mandate in the said order for either the HPPC to purchase or the Respondent to sell, it is rather 

discretionary; the expression energy drawl is resorted to refers to the option of the HPPC to draw 

electricity namely the HPPCs to decide to draw and it was open to the HPPC not to draw.  

13) That there was no commitment by the HPPC to purchase the power from the Respondent till the 

PPA is finally executed with the due approval of the Hon’ble Commission. This is also evident 

from the fact the supply of power by the Respondent to the HPPC has been under Short Term 

Open Access and not on Long Term Open Access, which would be implemented as and when the 

PPA is duly executed with the due sanction of the Hon’ble Commission for the terms and 

conditions as agreed to between the parties. A copy of the short-term open access application by 

the Respondent for the 01.09.2019 to 10.09.2019 is attached with the response. 

14) The Respondent is erroneously proceeding on the basis and misplaced view that the signing of 

the PPA and approval of the Hon’ble Commission are completely irrelevant and the parties are 

obliged and bound even in the absence of the above. Such contention is patently contrary to the 

basic principles of contract governed by electricity law requiring the approval of the State 

Commission. HPPC, on behalf of the distribution licensee, is required to make purchases of short-

term power at the least cost and in an economical manner, safeguarding the interest of the 

consumers. The short-term power purchases such as the one from Respondent were to be 

procured on the basis of the demand in the state of Haryana and availability of the power being 

at a price cheaper than other sources available to it. It is submitted that the off-take of power 

supply was discontinued by HPPC from the Respondent in October 2019 in view of excess power 

availability with HPPC and reduced demand in the State of Haryana. Subsequently, the prices of 

power from the Exchange had reduced significantly due to corona virus pandemic and it was 

observed that the power availability through Power Exchange(s), to the extent of the short-term 

power being procured by the HPPC from the Respondent, has been at a price much lower and 
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economical. Therefore, HPPC is procuring RTC power from Exchange. The short-term power from 

Respondent is around Rs.3.96 per kWh [(which translates into landed cost of approx Rs.4.49 per 

kwh (including POC Charges)]. The short-term power available through Power Exchanges and 

procured during the period from 27.07.2020 till 03.08.2020 has been in the range of Rs. 2.261 per 

kwh to 2.772 per kwh [translating into Rs. 2.711 to 3.222 landed cost] and for the period 

04.08.2020 till 23.08.2020, has been in the range of Rs. 1.635 per kWh to 2.992 per kWh 

[translating into Rs. 2.085 to 3.442 landed cost]. 

15) That in the circumstances mentioned above, HPPC had decided to procure the short-term power 

requirements through Power Exchanges at much cheaper price, beneficial to the consumers in 

the State of Haryana instead of procuring the power from the Respondent. In the present 

scenario, the HPPC made arrangements for purchase of 500 MW from Power Exchange at landed 

cost of Rs. 2.95 per kwh (Rs. 2.50 per kwh + 0.45 per kwh POC Charges) from 02.08.2020 to 

08.08.2020, 500 MW RTC Power at the rate of Rs. 2.95/KWh from 10.08.2020 to 14.08.2020 and 

500 MW RTC Power at the rate of Rs. 2.92/KWh from 17.08.2020 to 22.08.2020. It is respectfully 

submitted that, in doing so, the HPPC has not in any manner violated any of the rights of the 

Respondent or any order of the State Commission or otherwise acted in breach of any 

proprietary or with any ulterior motive. HPPC has acted in accordance with the exercise of 

functions expected from the distribution licensee under the Electricity Act, 2003. It is reiterated 

that there is no binding or enforceable contract existing between the Respondent and the HPPC 

as on date where under the Respondent can claim any legal or enforceable right to sell the power 

to the HPPC. 

16) That HPPC is not the only procurer to whom the Respondent is bound to or otherwise has the 

possibility to supply electricity generated by it. The Respondent can and has the opportunity to 

sell the electricity through the Power Exchange platform or to any other licensee/consumer and 

therefore it is not in any event a case where the HPPC is forestalling the closure of the hydro 

power plant of Respondent. There is no wastage of electricity of the Respondent who can and is 

in fact selling the power elsewhere (Respondent had sold electricity at power exchange). Copies 

of proof of sale by the Respondent is attached with the response. 

17) That HPPC has not made any arrangements for procurement of electricity from any source at a 

higher price than the price at which the HPPC was procuring the power from Respondent till 

03.10.2019. There is no extraneous reason for terminating the short-term purchases from 

Respondent and the only reason is that the cheaper power is available elsewhere and the 

procurement of such power would be beneficial to the consumers in the State of Haryana. The 

Respondent cannot claim equity to compel the HPPC to procure power from it at higher rate than 

available elsewhere when the earlier procurement was under ad hoc arrangements and it is in 

consumer interest for HPPC to procure cheaper power. The allegation of the Respondent on 

conduct of the HPPC being contrary to public interest is unsubstantiated and baseless besides 

being misconceived and erroneous. 

18) That at present, the demand in the State of Haryana does not support procurement of power 

from the Respondent at the APPC rate. The demand can be met through cheaper sources and the 

HPPC who is procuring power for distribution licensees to supply power to consumers, is duty 

bound to economize the procurement of power. 

19) That in the circumstances mentioned above, there is no merit in the Petition filed by the 

Respondent. It is well settled that the HPPC cannot be compelled to enter into a PPA with 

Respondent. It is reiterated that the rights and obligations between the parties in regard to the 
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sale and purchase of electricity on a long-term basis comes into existence only upon the PPA 

being duly executed after approval by the Hon’ble Commission and not before.  

20) That if the power procurement from Respondent or any such expensive ad hoc power is 

continued when cheaper sources are available and in fact contracted for by the HPPC/ 

distribution licensee, then there would be financial loss to the HPPC/distribution licensee and 

would increase the overall purchase cost and thereby burdening the consumers of the state. 

21) That the Hon’ble Commission has, in Order dated 01.06.2020 in HERC/PRO - 59 of 2019 and 

HERC/PRO - 60 of 2019, directed as under: 

 “As per Commission estimates, the availability of energy is considerably in excess of the 

estimated requirement during the FY 2020-21. In view of the above observation, the Discoms 

must gear up their power purchase procurement planning and strengthen its trading activities 

for disposal of surplus power. It would be appropriate for the licensee to closely monitor, on 

daily basis, the surplus capacity, which could neither be backed down nor sold off even at 

variable cost and is therefore leading to trading losses. The Discoms must fine tune their 

projection models and ensure that surplus energy available is disposed of in a cost-effective 

manner.” 

22) Proceedings before the Hon’ble Appellate Tribunal  

a) It is submitted that being aggrieved of the directions of this Hon’ble Commission of deleting 

exit clause in draft initialed PPA, HPPC filed Appeal No 363 of 2019 and Appeal No. 364 of 

2019 before the Hon’ble Tribunal. 

b) On 01.10.2019, Respondent herein had filed an interim application being I.A No. 1818 of 

2019 before the Hon’ble Tribunal in Appeal 363 of 2019 seeking directions to HPPC to 

execute the PPA subject to outcome of the appeal (“Application seeking directions”).  

c) On 03.10.2019, HPPC issued the Notice for discontinuing the procurement of electricity from 

the Respondent herein’s plant with effect from 10.10.2019 at 10.00 hrs. 

d) On 14.10.2019, Respondent herein filed an application being I.A No. 1847 of 2019 before the 

Hon’ble Appellate Tribunal seeking urgent hearing of the Application seeking Directions. 

Pertinently, at this point of time, no application was filed by the Respondent either before 

the Hon’ble Appellate Tribunal or before this Hon’ble Commission for challenging the 

Disconnection Notice dated 03.10.2019 or seeking direction to HPPC for restoration of 

supply. A copy of the said urgent hearing Application (without annexures) is marked and 

annexed with the response. 

e) On 07.11.2019 and 03.12.2019, the arguments were heard by the Hon’ble Appellate Tribunal 

on the Appeal and the Application seeking directions. On 11.12.2019, the Hon’ble Appellate 

Tribunal reserved the judgment in the Appeal. However, the said orders do not suggest that 

the Application seeking directions was pressed by the Respondent. Copies of orders dated 

07.11.2019, 03.12.2019 and 11.12.2019 are annexed with the response (Collly). 

f) On 08.07.2020, the matter was heard again by the Hon’ble Appellate Tribunal and judgment 

was reserved. Copy of order dated 08.07.2020 is annexed with the response. 

g) Finally, the Appeal has been decided by the Hon’ble Tribunal vide judgement and order dated 

29.07.2020. The Hon’ble Tribunal was pleased to allow the Appeal filed by the HPPC.   
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h) Pertinently, no specific directions were issued in the Judgment dated 29.07.2020 in relation 

to the Application for directions filed by the Respondent. Rather all pending IA’s were 

disposed. 

i) Therefore, on 04.08.2020, the Respondent herein filed an application for 

modification/clarification of the judgment dated 29.07.2020 (I.A No. 950 of 2020) before the 

Hon’ble Tribunal seeking inter alia the directions for signing of the PPA and filing it before the 

State Commission as well as restoration of supply. In this regard prayer no.(b) and (c) of the 

said application, are reiterated as below: 

“(b) Hold that the parties are only required to file a signed copy of the PPA with the State 

Commission within 2 weeks, in line with the direction given in the order of the State 

Commission, for the record of the State of Commission; 

(c) Direct the Appellant to forthwith off-take the power from the generating station of the 

Respondent herein.” 

j) It is noteworthy that for the first time in August 2020, the Respondent had sought for 

directions to HPPC for restoration of supply by way of the above-referred I.A No. 950 of 2020, 

despite the fact that the disconnection notice was issued way back on 03.10.2019. 

k) Vide Order dated 18.08.2020, the Hon’ble Appellate Tribunal held that no modification is 

required in the judgment dated 29.07.2020. The Hon’ble Tribunal consciously did not give 

any finding on prayer (c) of the I.A. No. 950 of 2020 which essentially means that the Hon’ble 

Tribunal rejected the Respondent’s prayer seeking restoration of supply. Relevant portion of 

the Order dated 18.08.2020 is reiterated below: 

“In these circumstances, we are of the opinion that no modification is necessary in the 

judgment dated 29.07.2020 passed by us in Appeal Nos. 363 & 364 of 2019. However, 

considering the submission made by Respondent No.2 that if the proceedings before the State 

Commission takes time, then there will be financial loss to Respondent No.2 herein, we direct 

the Respondent-State Commission to hear the matter on fast track basis and dispose of the 

same as early as possible, not later than two weeks, so that unnecessary financial loss may not 

be caused to the concerned party. 

With the above observations, the applications are disposed of.” 

23) Despite the Order of the Hon’ble Tribunal dated 18.08.2020 not entertaining the Respondent’s 

prayer seeking directions for restoration of supply, the Respondent has now moved the present 

interim application before this Hon’ble commission making identical prayer as made in I.A. No. 

950 of 2020 before the Hon’ble Tribunal. Therefore, it is submitted that the present application is 

barred by the principles of res judicata considering that the said issue has already been agitated 

by the Respondent before the Hon’ble Tribunal, although belatedly, vide I.A. No. 950 of 2020 and 

the same has been rejected by the Hon’ble Tribunal. 

24) Reliance placed on ad-interim Order dated 31.07.2020 passed in Appeal No. 271 of 2019 as a 

precedent is not tenable in law.  

a) It is submitted that the Order dated 31.07.2020 passed in Appeal no. 271 of 2019 in the 

matter of I.A Hydro is an ad interim order which has not attained finality (even as an interim 

order). It is a settled principle of law that an interim order which does not finally and 

conclusively decide an issue cannot be a precedent. In State of Assam v. Barak Upatyaka D.U 

Karmachari Sanstha [(2009) 5 SCC 694, the object and scope of Interim/Interlocutory 
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Orders/Injunction/Stay came up for consideration before the Hon’ble Supreme Court 

wherein the Court held as follows: 

“21. A precedent is a judicial decision containing a principle, which forms an authoritative 

element termed as ratio decidendi. An interim order which does not finally and conclusively 

decide an issue cannot be a precedent. Any reasons assigned in support of such non-final 

interim order containing prima facie findings, are only tentative. Any interim directions 

issued on the basis of such prima facie findings are temporary arrangements to preserve the 

status quo till the matter is finally decided, to ensure that the matter does not become 

either infructuous or a fait accompli before the final hearing.” 

b) It is surprising to note that for forcing the Petitioner to take supply from the Respondent at 

higher rates, the Respondent wants to place reliance on the ad-interim Order dated 

31.07.2020. While the Final Judgment of the Appellate Tribunal dated 29.07.2020 wherein 

the Hon’ble Tribunal has laid great emphasis on free consent and free will of the parties to 

enter into a contract has been completely overlooked and ignored by the Respondent.  

c) It is further submitted that the Order dated 31.07.2020 is not an order in rem, rather it is an 

order in personum which cannot be ipso facto applied to the instant case. 

25) Grant of interim mandatory injunction requires higher standard of proof 

a) It is submitted that by way of the instant interim application, the Respondent is seeking an 

interim mandatory injunction i.e. directions to the Petitioner to forthwith off-take power 

from the Respondent. It is settled principal of law that interim mandatory injunction is not a 

remedy that is easily granted. It requires Higher standard of proof. Reliance in this regard is 

placed on the judgment of the Hon’ble Supreme Court in Samir Narain V. Aurora Properties, 

(2018) 17 SCC 203 wherein the court held as follows: 

“24. ….This Court in DorabCawasji Warden Versus CoomiSorab Warden and Others, has had 

occasion to consider the circumstances warranting grant of interlocutory mandatory 

injunction. In paragraphs 16 & 17, after analysing the legal precedents on the point as 

noticed in paragraphs 11-15, the Court went on to observe as follows: 

“16. The relief of interlocutory mandatory injunctions are thus granted generally to preserve or 

restore the status quo of the last non-contested status which preceded the pending 

controversy until the final hearing when full relief may be granted or to compel the 

undoing of those acts that have been illegally done or the restoration of that which was 

wrongfully taken from the party complaining. But since the granting of such an injunction 

to a party who fails or would fail to establish his right at the trial may cause great injustice 

or irreparable harm to the party against whom it was granted or alternatively not granting 

of it to a party who succeeds or would succeed may equally cause great injustice or 

irreparable harm, courts have evolved certain guidelines. Generally stated these guidelines 

are: 

(1) The plaintiff has a strong case for trial. That is, it shall be of a higher standard than a prima 

facie case that is normally required for a prohibitory injunction.  

(2) It is necessary to prevent irreparable or serious injury which normally cannot be 

compensated in terms of money. 
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(3) The balance of convenience is in favour of the one seeking such relief. 

25. The Court, amongst others, rested its exposition on the dictum in Halsbury‟s Laws of 

England, 4th edition, Volume 24, paragraph 950, which reads thus: 

“A mandatory injunction can be granted on an interlocutory application as well as at the 

hearing, but, in the absence of special circumstances, it will not normally be granted…. 

26. The principle expounded in this decision has been consistently followed by this Court. It is 

well established that an interim mandatory injunction is not a remedy that is easily 

granted. It is an order that is passed only in circumstances which are clear and the prima 

facie material clearly justify a finding that the status quo has been altered by one of the 

parties to the litigation and the interests of justice demanded that the status quo ante be 

restored by way of an interim mandatory injunction…     

   [Emphasis Supplied] 

That in the instant case, the Respondent has failed to prove a prima facie case let alone 

satisfying the higher standard of proof considering that the arrangement as agreed to 

between the parties was only of an interim nature. Moreover, it is clear from the Order dated 

30.11.2017 that whether or not to resort to the said interim arrangement was merely an 

option given to Petitioner. The Order dated 30.11.2017 nowhere directed or compelled the 

Petitioner to enter into such arrangement. Therefore, the Petitioner is at liberty whether to 

continue the said arrangement or not. Further there is no irreparable damage caused to the 

Respondent considering that they are selling power to power exchanges as stated in 

preceding paragraphs. The Balance of Convenience is also in favour of the Petitioner as the 

power purchase from Respondent is costly for the Petitioner. Whereas the Petitioner is 

purchasing power from a cheaper source which is in the interest of the consumers of Haryana 

and is also in compliance of the tariff order dated 01.06.2020 passed by the Commission. 

26) That the Order dated 31.07.2020 is an ad interim order and has not attained finality (even as an 

interim order) therefore the same cannot be relied upon in law. HPPC has moved an application 

for modification of the Order and the notice was issued on the same and the matter is listed on 

21.07.2020. The salient aspects are: 

1. There is no waste of electricity as the Respondent is in fact selling power elsewhere 

which was not considered in the Order dated 31.07.2020.  

2. The HPPC is capable of procuring and in fact procuring power at significantly lower price 

for the consumers as compared to the Respondent.  

3. The public interest is in ensuring economical power to the consumers. The consumer 

interest is paramount.  

27) That there is no reason to doubt the genuineness of the actions of the HPPC when it is clearly 

established that the reason for discontinuation of drawal of power was the availability of cheaper 

power. 

28) Even the said Order dated 31.07.2020 of the Hon’ble Tribunal has proceeded on the basis that 

the procurement of power is on ad hoc basis and has not proceeded on the basis of any final 
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signed PPA. This is clear from the quoted portion itself and still the Respondent has 

misinterpreted the order at Para 47. The Hon’ble Tribunal had accepted the submission that the 

drawal of power was an ad hoc or temporary arrangement. 

29) That unlike case of IA Hydro, there has been no approval of any draft PPA. In case of IA Hydro, the 

Hon’ble Commission had approved the PPA but with amendments, which have been challenged 

by the HPPC before the Hon’ble Tribunal and was pending. Therefore, it is denied that to this 

extent, the Respondent is similar to IA Hydro.  

6. Shri Sanjay Sen, Ld advocate for Petitioner, filed a rejoinder in case no PRO 25 of 2017, submitting as 

under:- 

1) That HPPC had approached the Commission vide the present petition seeking approval of the 

terms of the PPA agreed to by the parties, in compliance with the order of this Hon’ble 

Commission dated 30.11.2017 whereby long term power procurement was approved by the 

Hon’ble Commission. Thereafter vide order dated 08.03.2019, the Commission while approving 

the PPA directed certain amendments including the deletion of two clauses (Exit clause). In view 

thereof, the PPA stood approved subject to the amendments as mandated by this Hon’ble 

Commission and the only action to be done by the parties was to place the signed copy of the 

PPA within two weeks of the said order.  

2) Further as per its own case before the Hon’ble Tribunal the initialed PPA as entered into between 

HPPC and SHIGA is a contract binding upon both the parties. Relevant extract of the appeal is as 

under:  

“9. GROUNDS WITH LEGAL PROVISIONS 

…….. 

BECAUSE the State Commission while acknowledging that no issue was raised by the 

Generator and further recognizing that there is a binding contract, erred in not 

accepting the terms mutually agreed to by the Parties.” 

3) Therefore, by virtue of the Commission’ order dated 08.03.2019 and as per the HPPC’ case 

pleaded before the Hon’ble Tribunal the terms of the initialed PPA have been mutually agreed 

to and is a binding contract between the parties. It is submitted that once the PPA is initialed, 

the parties have finalized and agreed on the PPA, which is only subject to the approval of the 

Hon’ble Commission. Thus, subsequent to the judgment of the Hon’ble Tribunal dated 

29.07.2020 in Appeal No. 364 of 2019 read with this Hon’ble Commission’ order dated 

08.03.2019, all that remains is the ministerial act of singing of the PPA, for which the Hon’ble 

Tribunal in the order dated 18.08.2020 has granted two weeks’ time in tandem with the two 

weeks granted vide the order dated 08.03.2019. The issue of there not being a binding 

agreement does not arise. 

4) That the contract comes into existence in ways other than the formal execution of contract such 

as letter issued, correspondences exchanged between the parties, issue of LoI, the terms of the 

contract being mutually agreeable to both the parties. Hon’ble Tribunal in the case of Lanco 

Kondapalli Power Pvt. Ltd. vs. HERC and Anr. (Appeal No. 156 of 2009) vide judgment dated 

20.01.2010 to this effect held as under:  
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34. In this case, as indicated above, it is the Appellant who approached the civil court 

requesting for extension of time to execute the PPA. It never sought a relief to the 

effect that they are not agreeable for the contract and, therefore, they cannot be 

compelled to sign the PPA. On the other hand, the details of the various documents 

referred to above, pursuant to the LOI, and various steps which have been taken by 

the Appellant to start the power project by approaching the Orissa Government 

requesting for necessary sanctions would clearly indicate that there were meeting of 

the minds between the parties in regard to the contract. Therefore, it cannot be said 

that the contract has not been concluded. As indicated above, the contents of the 

LOI and its subsequent developments taken place in pursuance of the LOI would 

clearly show that contract had already been concluded and whatever else was 

required to be done thereafter was a mere signing of the PPA which is only a 

ministerial and formal act.  

In the present case, the contract came into existence in view of following actions, viz. the PPA 

dated 07.05.2018 was initialed between the parties pursuant to the order dated 30.11.2017 

issued by the Hon’ble Commission approving HPPC’s petition for the long term power 

procurement from the Applicant’s Project, submission of initialed PPA by HPPC before Hon’ble 

Commission on 08.05.2018 for its approval, issue of LoI dated 09.05.2018 to immediately start 

supply of power in terms of order dated 30.11.2017 and initialed PPA dated 07.05.2018, 

commencement of supply of power from 18.05.2018 and continued uninterruptedly till 

09.10.2019 as per terms of initialed PPA, regularly making payments towards power 

procurement by HPPC to the Applicant, approval of the initialed PPA by the Hon’ble Commission 

vide order dated 08.03.2019. 

5) That Respondent/Applicant was constrained to approach the Hon’ble CERC vide Petition No. 

253/MP/2019 under the Connectivity Regulations, 2009 since a formally executed PPA was to be 

submitted to the CTU as a procedural requirement. This is a specific requirement under the 

Connectivity Regulations. The issue of execution qua HPPC was not sought to be raised there by 

the Respondent/Applicant and as such any finding of the Hon’ble CERC in Petition No. 

253/MP/2019 has no bearing to the present petition.  

6) HPPC has contended that since the supply of power by the respondent has been under short 

term open access, there was no commitment by HPPC to purchase the power from the 

Applicant. In any event, the open access has no correlation to the nature of the agreement 

between the parties. Even under a Long Term PPA, the supply could be by means of short term 

open access. It is so stated in clause 6.6 of the initialed PPA that till operationalization of LTA, 

power shall be supplied under STOA. 

7) HPPC has submitted that the power purchase from SHIGA was discontinued because of cheaper 

alternatives being available with it and has sought to raise the plea of ‘reduced energy demand’ 

and ‘consumer interest’ in order to buttress it claim. However, HPPC has not placed any 

quantification of the impact of tariff if power is scheduled from SHIGA. HPPC has not explained 

any figures to substantiate its reduction in energy demand. It is submitted that the impact on 

APPC, basis which power is to be supplied by SHIGA (even considering ceiling tariff), is as under: 

Impact Assessment on APPC of Haryana after inclusion of THEP Project (SHIGA) 

Particulars APPC as per ARR approved by HERC for 

FY:2020-21 

Impact on APPC after 

inclusion of SEPL  
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considering ceiling tariff 

of Rs.4.58 

Total no. of Units (MU) 63667 64033 

Total Charges (Mln) 252024 253700 

APPC (Rs/kWh) 3.9585 3.9621 

Impact on APPC Rs/kWh 0.0036 

8) Further, HPPC continued to procure power from SHIGA and all other 3 hydro power projects from 

18.05.2018 to 09.10.2019 even while power procurement from power exchange have been 

much cheaper for most of the time during the said period compared to the prevailing APPC. 

Thus, the consumer interest aspect as raised by HPPC is a mere after thought. It is submitted 

that the plea of consumer interest cannot be used as an umbrella reason and has to be 

substantiated by real time figures and data. 

9) The question of comparing the hydro project of the Applicant with IEX sources does not arise. The 

long term PPA that too from a hydro generator, cannot by its very nature be compared with the 

short term market, wherein there are huge fluctuations.  

10) Further, there is no explanation as to why in the present case HPPC continued to draw from 

other two hydro projects viz. Chanju HEP & Chuzachen HEP whose approval was on similar basis 

and discontinued only from 27.07.2020, that too when the Applicant sought for the power to be 

drawn from its generating station vide its letter dated 14.07.2020 where Applicant had 

presented the fact that HPPC is procuring hydro power from the projects whose tariff is higher 

than SHIGA. 

11) During the period of continuation of drawal of electricity from other two projects i.e. from 

October 19 to July 20, the average price at IEX was around Rs 2.40/kWh whereas the APPC of 

Haryana was Rs 3.99/kWh till May, 2020 & Rs.3.96 from June, 20 onwards. Further still, the price 

of power from the other two hydro generators is more than that of SHIGA as evidenced below:  

Name of the Plant APPC 
(Rs/unit) 

STU Charges 
(Rs/unit) 

Tariff including STU 
charges (Rs/unit) 

36 MW Chanju HEP 3.96 0.08 4.04 

110 MW Chuzachen HEP 3.96 0.08 4.04 

97 MW Tashiding HEP (SHIGA) 3.96 0 3.96 

96 MW Jorethang Loop HEP (DANS) 3.96 0 3.96 

12) It is submitted that the Respondent/Applicant had preferred an application being IA No. 

1818/2019 for directions in HPPC’s Appeal No. 364 of 2019, seeking execution of the PPA on 

01.10.2019. It is submitted that it was subsequent to the filing of the said application that HPPC 

issued a discontinuance notice to the Respondent/Applicant on 03.10.2019. As such, the 

discontinuance notice was result of our IA filed before APTEL and power was continued to be 

procured from other two hydro projects till 27.07.2020. Thus, the issue of power restoration 

was in fact not even materialized when the application for direction was materialized. What 

transpired before the Hon’ble Tribunal subsequent to the filing of IA No. 1818/2019 is as below: 

01/10/2019 IA No. 1818/2019 filed by Shiga Energy seeking execution of PPA 
without prejudice to the rights of the parties in the Appeal. The prayers 
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 are as under: 

(a) Direct the Appellant to execute the PPA with SHIGA Energy 
as per the impugned order, subject to the outcome of the  
present appeal and without prejudice to the rights of the 
Appellant in the present Appeal; and 

(b) Pass any such orders as this Tribunal may deemed  fit 

This was opposed by HPPC in the hearing stating that the clauses have 
to be decided first before the PPA can be executed. 

14/10/2019 IA No. 1847/2019 filed by Shiga seeking urgent listing of the matter 
before the Appellate Tribunal. The prayers are as under: 

(a)  Direct the application for directions to be listed on an 
urgent basis subject to the convenience of this 
Hon’ble Tribunal; and 

(b)  Pass any such orders as this Tribunal may deemed fit 

17/10/2019 IA No. 1847/2019 – For urgent listing allowed by the Tribunal. Matter 
posted on 07/11/2019 after condoning delay in filing of appeal by HPPC. 

07/11/2019 Matter was part heard and posted for 03/12/2019 

03/12/2019 Matter heard in full. Listed on 11/12/2019 only for compliance of filing 
written submissions. 

11/12/2019 Appeal reserved for judgment 

13) HPPC’s appeal was not being taken up for hearing by the Hon’ble Tribunal since the Appeal was 

hit by delay, the Respondent/Applicant filed IA bearing No. 1847/2019 seeking for an urgent 

listing of the IA for directions. Since it was the lean season and HPPC’s discontinuance was only 

for the lean season of 2019, the plea for restoration was not sought for by the 

Respondent/Applicant at that stage. 

14) It is submitted that this Hon’ble Commission has regulatory functions apart from adjudicatory 

functions. The present petition having being preferred under Section 86(1)(b) of the Electricity 

Act, 2003 comes under the regulatory purview of this Hon’ble Commission. This Hon’ble 

Commission is guided by Section 61 of the Electricity Act, 2003 and not on the basis of pleadings. 

Absence of pleadings cannot take away the regulatory powers from this Hon’ble Commission 

which it has been blessed with by virtue of the statutes. In any event, pleadings are done before 

a civil court.  

15) It is submitted that it was considering that the Hon’ble Commission had in the order dated 

08/03/2019 granted two weeks to file the signed copy of the PPA, and that at present the 

Applicant was suffering huge financial losses in the peak season when the power was not being 

procured by HPPC, the Hon’ble Tribunal in the order dated 18/08/2020 was pleased to direct the 

Hon’ble Commission to dispose of the matter within 2 weeks. This was specially considering the 

financial losses being caused to the Applicant.  

16) In terms of the above, it is not open to HPPC (a pubic authority) to now contend that no PPA is 

to be signed within two weeks or that the drawl of power need not be taken up.  

17) It is submitted that the issue of SHIGA setting up of its power plant at a prior point in time has 

no bearing on a subsequent mutual agreement between the parties. HPPC is only seeking to 
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avoid its obligations at this stage, which is erroneous. The Respondent/Applicant reiterates the 

contents of the application, the submission made hereinabove and states that all contentions of 

HPPC to the contrary are wrong and denied.  

18) It is denied that the initialed PPA is not valid or binding between the parties. It is denied that the 

interim power procurement was de hors of the initialed PPA and that the PPA has not come into 

existence. It is denied that the procurement of power from Applicant’s Project prior to 

03.10.2019 was only on adhoc basis at the discretion of HPPC. It is submitted that the PPA was 

initialed in order to freeze the negotiations between the parties and this Hon’ble Commission 

vide order dated 08.03.2019 granted regulatory approval subject to amendments. Now that the 

Hon’ble Tribunal has decided on the dispute qua the amended clauses, all that remains is the 

executive action of signing the already agreed PPA. Further, the contention of HPPC in the 

present reply, in para 11 correctly states the position, as under: 

“It was thus specifically noted that, without any PPA, there can be no determination of 

tariff. It is therefore completely incorrect on the part of the Respondent to claim that 

there is a PPA between the parties.” 

However, HPPC is taking a contrary position in the proceedings on the question of PPA, wherein 

HPPC is contending that the PPA cannot be signed till there is a tariff determination. It is quite 

clear from HPPC’s stand as well as Hon’ble Commission’s view that there has to be signed PPA 

before tariff determination can be started. This itself establishes the erroneous conduct of HPPC. 

The Respondent/Applicant reiterates the contents of the application, the submission made 

hereinabove and states that all contentions of HPPC to the contrary are wrong and denied.  

19) It is submitted that the Hon’ble CERC in Petition No. 253/MP/2019 has inter alia held that under 

the Connectivity Regulations, 2009 what has to be submitted to the CTU as a matter of 

procedure is an executed PPA and not a initialed PPA. This is a specific procedural requirement 

of the Regulations. The contention of HPPC in the appeal filed is very clear and has been 

reproduced hereinabove. The Respondent/Applicant reiterates the contents of the application, 

the submission made hereinabove and states that all contentions of HPPC to the contrary are 

wrong and denied.  

20) It is denied that the Respondent/Applicant is implying that signing of the PPA is irrelevant. It is 

the case of the Respondent/ Applicant  that the PPA is deemed to be approved post the disposal 

of the Appeal No. 364 of 2019 by the Hon’ble Tribunal and all that remains is the executive 

action of signing of the PPA which is a merely formality in terms of this Hon’ble Commission’s 

order dated 08.03.2019. Further, as per clause 6.6 of the initialed PPA, till operationalization of 

LTA, power shall be supplied under STOA. The Respondent/Applicant reiterates the contents of 

the application, the submission made hereinabove and states that all contentions of HPPC to the 

contrary are wrong and denied. 

21) It is submitted that HPPC continued to procure power from other hydro generators even when 

the rates were in fact higher than the prices being offered in power exchange. Further, the long 

term hydro PPA cannot be compared to the short term market. The Respondent/Applicant 

reiterates the contents of the application, the submission made hereinabove and states that all 

contentions of HPPC to the contrary are wrong and denied. 

22) HPPC is resorting to a self -serving interpretation of the Hon’ble Tribunal’s proceedings in Appeal 

No. 364 of 2019. It is submitted that the interim application for directions was to be taken up 

during the hearing of the main appeal and in terms of the judgment dated 29.07.2020 read with 
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this Hon’ble Commission’s order dated 08.03.2019 the prayers for direction as sought by the 

Respondent/Applicant stands granted. The prayer no. (c) inter alia seeking directions to HPPC to 

forthwith off-take the power from SHIGA vide IA No. 950 of 2019 has been recognized by the 

Hon’ble Tribunal in the order dated 18.08.2020 by directing this Commission to hear the matter 

on fast track basis and dispose of the same as early as possible, not later than two weeks, so that 

unnecessary financial loss may not be caused to the generator i.e. SHIGA. The Hon’ble Tribunal 

wherein held as follows: 

However, considering the submission made by Respondent No.2 that if the proceedings before 

the State Commission takes time, then there will be financial loss to Respondent No.2 herein, we 

direct the Respondent-State Commission to hear the matter on fast track basis and dispose of 

the same as early as possible, not later than two weeks, so that unnecessary financial loss may 

not be caused to the concerned party.  

The Respondent/Applicant reiterates the contents of the application, the submission made 

hereinabove and states that all contentions of HPPC to the contrary are wrong and denied. The 

generator has also filed a rejoinder dated 31.08.2020, wherein the above submissions have been 

re-iterated.   

Commission’s Analysis and Order 

7. The matter was heard on 7th September, 2020 through virtual court using Microsoft Teams app. 

8. The Commission also heard the matter on 21.08.2020 and 27.08.2020. Vide Interim order dated 

21.08.2020, the Commission observed as under: 

3…… 

The Commission sought clarification from Shri. Sen whether the Hon’ble APTEL order is about 

finalization of PPA or finalization of Tariff Order. He clarified that 2 weeks’ time has been given by 

Hon’ble APTEL for finalizing PPA.  

……………………………………….. 

7. The Commission, during the course of hearing, sought the comments of HPPC on the IA filed by the 

Generator before Commission on discontinuation of the drawal of power. Shri Sameer Malik, 

advocate for Respondent, stated that he needs 10 days’ time to submit reply to IA. He also needs 

time to check the record to ascertain what was the final outcome of the matter in which judgment 

has been reserved by Hon’ble APTEL in Dec 2019.  

……………………. 

 9. Counsel for petitioner may also make written submission regarding what was the view taken by 

Hon’ble APTEL while deciding IA 949/952 regarding the IA relating to direction to HPPC to resume 

purchase of power.  

9. The Commission has considered the submissions made by the parties and also the order passed by 

Hon’ble APTEL Tribunal in Appeal No. 363 of 2019 & IA NO. 1817 of 2019 and Appeal No. 364 of 

2019 & IA NO. 1818 of 2019. The Commission observes that in the present matter, following two 

issues arise for its consideration and Order: - 

a) Approval of initialed PPA submitted by HPPC vide memo no Memo no CH-92/CE/HPPC/SE/C&R-

I/PPA-147 dated 08.05.2018 including the exit clause. 

b) scheduling of power in the intervening period before the PPA is signed between the parties. 
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10. In the matter of approval of PPA, the Commission observes that, vide the above-mentioned order 

dated 29.07.2020, the Hon’ble Appellate Tribunal has taken cognizance of the mutual agreement 

between the parties and has upheld the amended PPA submitted by HPPC to HERC, vide memo no 

Memo no CH-92/CE/HPPC/SE/C&R-I/PPA-147 dated 08.05.2018 including the exit clause.  

11. Before delving into the arguments of the parties, relating to scheduling of power, the Commission 

considered it imperative to examine the argument put forth by the petitioner HPPC that, despite the 

Order of the Hon’ble Tribunal dated 18.08.2020 not entertaining the Respondent’s prayer seeking 

directions for restoration of supply, the Respondent has now moved the present interim application 

before this Hon’ble commission making identical prayer as made in I.A. No. 950 of 2020 before the 

Hon’ble Tribunal. Therefore, HPPC has submitted that the present application is barred by the 

principles of res judicata considering that the said issue has already been agitated by the 

Respondent before the Hon’ble Tribunal, although belatedly, vide I.A. No. 950 of 2020, and the same 

has been rejected by the Hon’ble Tribunal. 

12. The Commission observes that the respondent generator had moved the Hon’ble Appellate Tribunal 

for Electricity on 04.08.2020 (IA 950 of 2020) seeking modification/ clarification of the order dated 

29.07.2020 and also to consider its prayer for restoration of supply. After due deliberations and after 

hearing both parties, the Hon’ble Appellate Tribunal has, vide order dated 18.08.2020, amended its 

order dated 29th July, 2020, after due consideration and remanded the matter to this Commission. 

Accordingly, the Commission is of the considered view that the matter raised by the generator vide 

IA 1818 in the Hon’ble Appellate Court has also been remanded back and this Commission has been 

entrusted with authority to decide on the issue of restoration of power supply also. 

13. Further, the Commission has carefully perused the submissions and arguments of the parties 

including case laws cited in the matter. It is observed that HPPC has argued at length that there is no 

final, signed and legally enforceable PPA between the parties and the power was being scheduled as 

an interim/ Ad hoc manner. HPPC has cited HERC Order dated 30.11.2017 and judgements of the 

Hon’ble Supreme Court as well as that of the Central Commission. Per contra, the generator herein 

has vehemently, citing judgement dated 20.01.2010 of the Hon’ble Appellate Tribunal for Electricity 

in Lanco Kondapalli Power Pvt. Ltd. vs. HERC and Anr. (Appeal No. 156 of 2009), argued that a 

binding PPA existed between the parties and what remained was merely a ministerial action of 

putting the signatures on a mutually agreed and approved contract. Additionally, the generator has 

argued that there is no correlation between open access and nature of agreement between the 

parties. 

The Commission does not find much merit in the contention of the generator that after the PPA was 
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initialed by the parties, what remains is just a ministerial/ formal Act. It needs to be noted that PPA 

becomes formal and binding on approval by the Commission and the same has to be signed by both 

the parties as per order of the Commission. Hence, as also held by the Central Commission, the 

initialed PPA cannot be construed as final and binding. Given the fact and circumstances, the present 

case is distinguishable from the Hon’ble APTEL Judgement cited by the generator herein. 

14. The Commission has considered the judgement of the Hon’ble Supreme court in Samir Narain V. 

Aurora Properties, (2018) 17 SCC 203 and observes that the Hon’ble Supreme Court has held that 

interim mandatory injunction can only be granted to preserve the status quo of the last un-

contested status and also that the generally accepted principle of jurisprudence is that in the 

absence of special circumstances, it will not, normally be granted. Treating the present issue on this 

anvil, it is observed that vide its order dated 30.11.2017, the Commission held as under:- 

“Having approved the purchase of power from 97 MW (2X48.5 MW) Tashiding HEP, the 

Commission has perused the draft PPA attached with the present petition for approval of the 

Commission and observes that the same does not incorporate a lot of details that a contract of 

such nature should necessarily have. HPPC may recast the PPA based on the format and other 

terms as in line with the PPA approved by the Commission for Teesta III, Sikkim. The duration of 

the PPA may also be increased from 25 years as proposed to 35 years. The initialed draft PPA by 

both the parties shall be submitted for approval of the Commission within one month from the 

date of the present order. 

As tariff determination is a long exercise including public proceedings and the fact that 

the project has already attained CoD the Commission, as an interim measure, approves that in 

case energy drawl is resorted to from this source prior to determination of final tariff by the 

Commission the same may be paid for the APPC subject to adjustments vis-à-vis the final tariff as 

the case may be.”(emphasis supplied)” 

Thus, the Commission made it crystal clear that HPPC may schedule power from the generator 

only in case it is required, given the demand supply position and considering the tradeoff 

between this source and available alternative sources. HPPC has amply demonstrated that 

alternative cheaper source from Power Exchanges(s) were available to them; hence they 

discontinued drawal from the generator herein.  

The Commission has also perused the contention of the generator herein that the impact of their 

power on APPC would be only about Rs. 0036/ per unit. The Commission observes, in addition to 

the fact that given the large quantum of power purchased and sold by the HPPC/ Discoms, that 

the impact in absolute terms would be much more than the unit cost may make it appear. The 

matter of economic power procurement is also required to be dealt in terms of the provisions of 

the Electricity Act, 2003, where, in Sections 61(b) and 61(c) it is provided as under: - 

“61(b) the generation, transmission, distribution and supply of electricity are conducted on 
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commercial principles; 

61(c) the factors which would encourage competition, efficiency, economical use of the resources, 

good performance and optimum investments;” 

15. It is evident from the statute that HPPC/ Discoms have to, necessarily, be guided by the commercial 

principles, keeping in mind optimization of power purchase cost thereto. Hence, it is the considered 

view of the Commission, commercial decision of not availing supply of power from the generator 

herein, ought not to be questioned as such. Additionally, the Commission can gainfully extract from 

the Order of the Hon’ble Central Commission in Petition No. 253/MP/2019, cited by HPPC and 

reproduced earlier in the present order, wherein it was held that there is no concluded PPA between 

the parties. 

16. The Commission observes that the scheduling of power was allowed on request of HPPC. Further, 

the Commission was mindful of the fact that PPA was yet to be signed and that matter was not 

deemed to be concluded in terms of conditions imposed by this Commission vide order dated 

31.11.2017 as below: 

“However, in order to address the issue raised by the intervener, HPPC may ensure that the 

negotiated price is reasonable and that they would not be able to source power at a rate lower 

than that of the projects selected by them.” 

17. Accordingly, the Commission allowed procurement of power only as an interim measure, mindful of 

the fact that economic procurement of power is the commercial right bestowed upon the retail 

supply licensee by sub sections (b), (c) and (d) of section 61of the Electricity Act, 2003. Since the 

present application for source approval was filed under the MOU route, it was imperative that the 

least cost source be approved. 

18. That the nature of supply was under an adhoc and interim arrangement is agreed to by both the 

generator and HPPC. This is also borne out by the fact that the generator has sold its power in the 

intervening period in the open market as submitted by HPPC; a fact not denied by the generator. 

The Commission has also examined the Order dated 31.07.2020 of the Hon’ble Appellate Tribunal of 

Electricity in IA No. 866 of 2020 & IA No. 865 of 2020 in Appeal No. 271 of 2019 & IA No. 2221 of 

2019 filed by IA Hydro which has been cited by the generator to seek relief from discontinuation of 

scheduling of power. The Commission observes that the interim nature of such scheduling has also 

been acknowledged by the Hon’ble Appellate Court as below: 

“We do accept the submissions that drawal of power in terms of order dated 10.04.2018 was 
an adhoc or temporary arrangement but the same has continued for over two years now at the 
instance and free volition of the Appellant. Without all relevant facts being shared, we have 
reasons to doubt as to the genuineness of the grounds on which this sudden communication was 
issued. There was undoubtedly a discretion vesting in the Procurer to resort to interim drawal of 
energy and this discretion was exercised favourably so as not to waste the electricity produced 
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during the interregnum by the Applicant with whom a long-term contractual relationship for sale-
purchase had been agreed to. But then, the order dated 10.04.2018 did not give – at least not 
expressly so – the liberty to suddenly discontinue. We are in serious doubt as to whether the 
equities can be changed or disturbed in such manner as is attempted to be done.” 

19. The Commission observes that vide order dated 18.08.2020, Hon’ble Appellate Tribunal remanded 

the matter back to this Commission for examining the matter. The Commission observes that once 

the interim nature of scheduling is determined to be de hors the PPA, all that it required to be 

determined is that whether the scheduling has been done in accordance with merit order principles 

or not. The Commission has examined the submissions made by the procurer HPPC and also its 

statement under affidavit as below:  

 The HPPC further submits that the HPPC has not made any arrangements for procurement of 
electricity from any source at a higher price than the price at which the HPPC was procuring the 
power from Respondent till 03.10.2019. There is no extraneous reason for terminating the short-
term purchases from Respondent and the only reason is that the cheaper power is available 
elsewhere and the procurement of such power would be beneficial to the consumers in the State 
of Haryana. 

20. In view of the above discussion, the Commission is of the considered view that the procurement of 

power, prior to signing of PPA, is an interim measure and to be resorted to at the discretion of HPPC, 

keeping in view the overall cost and availability. Hence, as far as scheduling of power is concerned, 

the same was left to the merit order dispatch principles of the Discoms including the spin off benefit 

of Hydro Power in terms of RPO and other associated benefits. 

21. The Commission approves the PPA by including the “exit clause” as per clause 3.3 of the initialed 

PPA filed in the Commission vide Memo no CH-92/CE/HPPC/SE/C&R-I/PPA-147 dated 08.05.2018 in 

terms of the Orders dated 29.07.2020 and 18.08.2020 of Hon’ble Appellate Tribunal for Electricity in 

Appeal No. 363 of 2019 & IA NO. 1817 of 2019 and Appeal No. 364 of 2019 & IA NO. 1818 of 2019. 

The other terms and conditions as approved in HERC order dated 30.11.2017 shall remain the same. 

The signed PPA be submitted to the Commission at the earliest but not later than 4 (four) weeks of 

this order. Subsequently, the power from the source shall be scheduled as per the terms of the PPA. 

This Order is signed, dated and issued by the Haryana Electricity Regulatory Commission on 11th 

September, 2020. 

 

Date: 11.09.2020                  (Naresh Sardana)                        (Pravindra Singh) 
Place: Panchkula                        Member                                         Member 

 


