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0-[eBEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 
BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

 
Case No. HERC/RA- 9 of 2019 

 
Date of Hearing :                08.05.2019 

Date of Order :                27.05.2019 
 

 

In the Matter of 

 

Petition under Regulation 78 of the HERC (Conduct of Business) Regulations, 
2004 (read with subsequent amendments) seeking review of the order passed 
by Hon’ble Commission in petition nos. HERC/PRO-51 of 2018 and HERC/PRO-
18 of 2019 conveyed vide no. 5312-14/HERC/tariff dated 09.04.2019. 
 

Review Petitioner  

M/s. Jhajjar KT Transco Private Limited (JKTPL) 

 

Respondent  

Haryana Vidyut Prasaran Nigam Limited (HVPNL) 

 

Present On behalf of the Petitioner 

1. Sh. R. K. Jain, Counsel for M/s. Jhajjar KT Transco Private Limited 

 

Present On behalf of the Respondent 

1. Shri Raheel Kohli, Advocate. 

2. Shri Rupesh Khera, Xen, HVPNL. 

3. Shri Jaspreet Singh, AEE, HVPNL. 

 

Quorum 

                            Shri Jagjeet Singh,      Chairman 
Shri Pravindra Singh Chauhan, Member 

ORDER 

 

Brief Background of the Case 

1. The present petition has been filed by M/s. Jhajjar KT Transco Private Limited 

(Jhajjar KT/JKTPL) seeking review of the Order of the Commission dated 

04.04.2019 in case no. HERC/PRO-51 of 2018 and PRO-18 of 2019. 

2. The Petitioner has submitted as under:- 
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a) That JKTPL filed Petition No. HERC/PRO-51 of 2018 seeking 

settlement of disputes under the Transmission Service Agreement 

(TSA) dated 28.05.2010 entered with Haryana Vidyut Prasaran Nigam 

Limited (HVPNL). While the instant Petition was still under 

consideration of the Commission, the Respondent Nigam issued a 

‘Notice for Deduction of Unitary Charges under Clause 21.3.2, 21.3.3 

and 26.9 of TSA’ vide letter dated 05.03.2019. The Petitioner Company 

filed an Interim Application (IA) on 11.03.2019 with HERC seeking stay 

on the operation of the above notice.  

b) That the Petitioner Company filed another Petition No. HERC/PRO-18 

of 2019 on 11.03.2019 challenging the issue of ‘Notice for Deduction’ 

by the Respondent Nigam. Main issues raised through the later 

Petition were: 

i) Interpretation of ‘Reliability’ under Article 21 – Key Performance 

Indicators of Transmission Service Agreement (TSA) 

highlighting obligation of the Concessionaire to operate the 

transmission system have been brought out at Clause no.21.1, 

21.2 & 21.3 of Transmission Service Agreement. 

ii) Interpretation of ‘Unitary Charge’ under Article 26 of 

Transmission Service Agreement (TSA); and 

iii) Reference to Article 26.9 – Disputed Amounts under the TSA. 

c) That the Commission heard Petition No. HERC/PRO-51 of 2018 on 

26.03.2019. During the hearing on behalf of Petitioner Company 

attention was drawn to the second Petition No. HERC/PRO-18 of 2019 

but the Commission did not agree to link the two Petitions and assured 

to have a separate hearing on the later Petition. Accordingly, the 

hearing held on 26.03.2019 was limited to the issues covered under 

Petition No. HERC/PRO-51 of 2018. 

d) That the Commission passed order on both the Petition through a 

common order dated 04.04.2019, whereby Commission passed order 

on the 4 major issues raised by the Petitioner Company through 

Petition No. HERC/PRO-51 of 2018, namely; 

i) Wrongful deduction of payment by HVPNL for alleged delay in 

the repair time of ICTs undertaken by the Petitioner; 

ii) Wrongful calculation of the Reliability Parameters of System 

Capacity and consequent incorrect deduction of amounts by 

HVPNL. 
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iii) Wrongful deduction of the interest by HVPNL without any basis 

despite timely and prompt reimbursement by the Petitioner of 

the amount claimed by HVPNL on account of incorrect 

reference year considered for working out the variation in WPI; 

iv) Erroneous and arbitrary challenge by HVPNL to the powers of 

the Independent Engineer to decide the disputes arising 

between the parties. 

e) That the Commission partly accepted the prayer of the Petitioner 

Company in HERC/PRO-51 of 2018 on Issue (a) but rejected the claim 

of the Petitioner Company in the other three issues i.e. (b), (c) & (d).  

f)             That the Commission, while passing order on the above issues 

covered under the Petition No. HERC/PRO-51 of 2018, also summarily 

disposed of the other Petition No. HERC/PRO-18 of 2019 without 

discussing the contents of the Petition. The impugned order reads as 

under, 

“In terms of the order passed above in each issue framed for 

consideration of the Commission, the Petition No. HERC/PRO-18 of 

2019 filed by M/s Jhajjar KT seeking stay of demand dated 05.03.2019 

raised by HVPNL, is disposed of as dismissed.”  

g) That it would be evident, that the Commission passed the above order, 

without going into the contents of the aforesaid Petition and without 

affording an opportunity to be heard by the Petitioner Company.  

Subsequent to HERC order dated 04.04.2019 dismissing Petition No. 

HERC/PRO-18 of 2019, the Respondent has immediately gone ahead 

and wrongfully deducted Rs. 4.25 Crores from monthly Unitary Charge 

for the Month of March 2019 and remaining Rs. 64 lakhs shall be 

deducted in April 2019. This has caused tremendous financial 

hardships to the Appellant  

h) That the Petitioner Company most humbly seeks review of the above 

order under Regulation 78 of the HERC (Conduct of Business) 

Regulations, 2004, which reads as under, 

 “Review of the decisions, directions, and orders”  

78 (1) All relevant provisions relating to review of the decisions, 

directions and orders as provided in the Code of Civil Procedure 1908, 

as amended from time to time, shall apply mutatis mutandi for review 

of the decisions, directions and order of the Commission.  
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Provided that the Commission may on the application of any party or 

person concerned, filed within a period of 45 days of the making of 

such decision, directions or order, review such decision, directions or 

orders and pass such appropriate orders as the Commission may 

deem fit. 

 

(2) No application for review shall be considered unless an undertaking 

has been given by the applicant that he has not preferred appeal 

against the decision, direction, or order, sought to be reviewed, in any 

Court of Law.  

 

(3) No application for review shall be admitted/ considered unless an 

undertaking has been given by the applicant that in case he files an 

appeal of the decision, direction or order of which review is pending 

adjudication, he shall immediately inform the Commission regarding 

the fact of filing the appeal.  

i)            That the main grounds of review are submitted hereunder; 

I. Orders passed without affording opportunity of hearing: 

The Commission dismissed Petition No. HERC/PRO-18 of 2019 

without affording opportunity to the Petitioner to be heard, which is 

against the Principle of Natural Justice. This petition had prayed to the 

Commission that HVPNL needs to be directed not to levy penalties on 

the basis of Unitary Charge payable over the entire year in an event 

RMU limit is exceeded. There is no provision whatsoever in the TSA to 

levy penalties in this manner (It is brought to the notice of the 

Commission that the method of calculating RMU’s is covered under 

petition no. HERC/PRO-51 of 2018 whereas petition no. HERC PRO-

18 of 2019 covers dispute on whether penalty is to be based on 

monthly unitary charge or unitary charge payable over the entire year). 

Both these issues prayed are independent and are essential to be 

decided by the Commission. 

II. Orders passed on the basis on a “misdirected” statement of the 

Respondent regarding replies on pre bid queries and issuance of 

final TSA : 

HERC’s direction is solely dependent upon the Respondent’s 

statement on the above subject. “The interpretation of the Petitioner as 

well as IE by considering tripping limit of the whole project bays instead 

of individual bays for the purpose of calculation of Reliability is based 

on clarification dated 11.12.2009 does not hold good since the same 

was withdrawn by HVPNL on 24.12.2009 and therefore has no binding 

effect (2nd para of  21.3.1 of Page-76 of the Commission’s Order)”. It is 

clear that the Respondent has misguided the Hon’ble Commission by 

making wrongful statements in its reply to Petition No. PRO-51/2018.   

III. Non-adherence to the Dispute Resolution Process by the 

Respondent Nigam as laid down in the TSA: 

The TSA lays down a comprehensive method of dispute resolution, 

which is to be followed by the parties and not to make arbitrary 
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deductions from the Invoices of the Petitioner Company without 

following the laid down procedure. It looks that even this fact has 

escaped the notice of the Hon’ble Commission and consequent 

financial hardship caused to the Petitioner Company subsequent to the 

order of the Commission.  

IV. Order issued by the Commission on role of IE in dispute 

resolution is far off from the dispute raised. 

HVPNL has always been contesting that the IE does not have a role in 

the interpretation of the Articles of the TSA and dispute resolution. The 

Appellant had accordingly sought directions from the Hon’ble 

Commission to direct HVPNL to honor the role of IE as defined in the 

TSA. Whereas the Hon’ble Commission order covers a different 

subject, whether the recommendations of IE are binding on either 

party. 

j)            That Para 12 of the order (Page 76-77) read as under:- 

“From the examination of clause no. 21.3 of the TA, it is clear that   
one RMU means 1.5 times forced outages affecting the continuity or 
stability of supply for any element of the System Capacity in any 
Accounting Year and beyond that the Petitioner will be subjected to 
the penalty as per clause 21.3.2. The interpreting of the Petitioner as 
well the IE by considering tripping limit of whole project bays instead 
of individual bay for the purpose of calculation of Reliability is on the 
basis of clarification dated 11.12.2009 does not holds good since the 
same was withdrawn by HVPNL on 24.12.2009 and therefore has no 
binding effect. 
The Commission observes that once a draft Transmission 
Agreement on the basis of which clarification dated 11.12.2009 was 
issued by HVPNL, become infructuous and supersedes by another 
draft, the clarification dated 11.12.2009 also becomes infructuous. In 
absence of such clarification, the plain reading of the clause no. 21.3 
makes it amply clear that stability of supply has to be ensured for 
each element of the system capacity and not for the entire system 
capacity. Penalties are to be levied for the outages exceeding 1.5 x 
1.5 for element of the System Capacity as against the plea of the 
Petitioner that penalty is to be levied when outages exceed 1.5 x 1.5 
x total number of elements in both the substations i.e. 131 in the 
present case. 
Further, the Petitioner has not raised any other objection on the 
calculation of penalty imposed by HVPNL other than the fundamental 
issue discussed above. Hence, the Commission has not gone further 
into the details of calculations of penalty amount. 

 

A careful examination of the whole issue reveals that  the 

Commission’s evaluation is solely dependent upon the Respondent’s  

statement that “the interpretation of the Petitioner as well as IE by 

considering tripping limit of the whole project bays instead of individual 

bays for the purpose of calculation of Reliability is based on 

clarification dated 11.12.2009 does not hold good since the same was 
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withdrawn by HVPNL on 24.12.2009 and therefore has no binding 

effect (2nd para of  21.3.1 of Page-76 of the Commission’s Order). It is 

clear that the Respondent has misguided the Hon’ble Commission by 

making wrongful statements in its reply to Petition No. PRO-51/2018.  

The use of word “withdrawn”  has been twisted and is a gross 

misrepresentation of facts and thus mischievous. This can be gauged 

from the following:- 

A chronology of events that took place at pre-bid stage clearly states 

that 1st pre-bid meeting was held on 25/11/2009 on the basis of which 

HVPNL vide its letter dated 07/12/2009 had issued Replies to the 

queries of pre-bid conference, enclosing therewith a table indicating 

query raised and HVPNL’s Proposed Reply / Remarks on the same.  

Subsequently HVPNL vide letter dated 11/12/2009 had issued an 

Addendum-1 to RFP and Transmission Agreement enclosing therewith 

a table indicating the clauses of the TSA and their modifications.   

The final  TSA was released by HVPNL vide letter dated 24.12.2009 

wherein this Clause of the TSA was neither reworded, modified nor 

changed. This fact has become fundamental basis of bids prepared 

and submitted by various bidders. Any deviation subsequently severely 

jeopardizes bidder’s financial risk assessment envisaged at the bidding 

stage.  

For ready reference and better appreciation in the matter, a 

comparative statement showing the pre-revised and post-revision is 

given. 

It would kindly be observed from above table that there is no change 

whatsoever in the Addendum-I issued during pre-bid conference and 

the final TSA. In view of foregoing the commission may review its 

earlier decision and consider the Appellants prayer on determining the 

threshold limit of RMU as contained in the petition no. HERC/PRO-51 

of 2018. 

k) That in Petition No. HERC/PRO-18 of 2019, the Petitioner Company 

had challenged the very method of calculation of penalty in view of the 

‘Notice of Deduction’ issued by the Respondent Nigam.  

The Respondent in its notice dated 05.03.2019 has proposed 

deductions at clause 21.3.2 of the TSA, the Reliability target are based 

on annual targets and failure to achieve will inflict penalty on annual 
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unitary charge. The Appellant in its reply dated 07.03.2019 has 

confirmed that as per Article-21.3.2, the rate of penalty has been 

specified as 1% of “Unitary Charge” and the term unitary charge has 

been defined at Article-26.1 as follows :- 

“26.1 “Unitary Charge”  

26.1.1 “The authority shall pay to Concessionaire a sum, determined in 

accordance with the provisions of this Article 26, as the monthly fee for 

provision of Transmission Services (the “Unitary charge).” 

From a plain reading of the above description of “Unitary Charge” it 

would be clear that it is the monthly fee and penalty, if any, as 

applicable under the TSA is to be calculated on this monthly unitary 

charge and not the unitary charge payable for the entire year. In fact, in 

TA, there is no provision of any term like “annual unitary charge”. 

Hence, the approach of Respondent Nigam to recover RMU penalty on 

the basis of unitary charge paid/payable for the entire year for 

providing transmission services as a whole immediately with interest is 

totally illegal without any basis and beyond the terms of TSA. 

The Commission may accordingly direct HVPNL to calculate penalty 

based on the monthly unitary charge and refund the amount deducted 

from the month of March 2019 and not to recover any amount 

thereafter. 

l)             The handling of any ‘Disputed Amount’ is very explicit in the TSA given 

under Clause 26.9.1 and Clause 44.1. At no stage it is provided in the 

TSA that either party will deduct the amount from the pending bills of 

other party without following the dispute resolution procedure. Rather 

Clause 26.9.2 of the TSA clarifies and safeguards the interest of the 

disputing party to recover the disputed amount with interest if the 

dispute is settled in its favour at a later stage. As such making any 

deduction without waiting for the outcome of the dispute resolution 

process is a blatant violation of the TSA and results in putting the other 

party into a serious financial hardship. This is how the Respondent 

Nigam has been acting in all cases of disputes and making deductions 

of the disputed amounts of penalties, without following the laid down 

procedures. In view of the subject order by the Commission, the 
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Respondent vide their letter dated 10.4.2019 has gone ahead to 

recover Rs. 4.25 Crores of penalty with interest in the Petitioner’s 

invoice of March 2019 and balance amount of Rs.64 lakh will be 

recovered in the invoice of April 2019. This has led to a situation that 

against the Petitioner’s Invoice of March 2019 no payment has been 

made by the Nigam thus causing a huge serious cash flow hardship to 

the Petitioner. The respondent in case of any dispute must follow the 

Dispute Resolution Process as per Article no. 44 of TSA instead of 

arbitrarily making deductions from the running invoices. 

m) That the order passed by the Commission on Issue No. 4 of Petition 

No. HERC/PRO-51 of 2018 needs to be reviewed as it is apparent that 

the role of the Independent Engineer, as per schedule N of the TSA, 

has not been appreciated fully. The question was not whether the 

opinion given by the IE is binding or not but the basis and style of 

challenge adopted by the Respondent Nigam. The Respondent 

authority has been explicitly stating repeatedly that interpretation of 

articles of TSA for dispute resolution is not the role of IE. The Petitioner 

Company would draw kind attention of the Commission on the 

following supporting factors i.e.  

i) As per Article 23.6 of Transmission Agreement, if either Party 

disputes any advice, instruction, decision, direction or award of 

Independent Engineer, or, as the case may be, the assertion or 

failure to assert jurisdiction, the Dispute shall be resolved in 

accordance with the Dispute Resolution Procedure. 

ii) Thus, it is evident that the Independent Engineer is empowered 

under the Transmission Agreement to resolve disputes, in 

terms of the Dispute Resolution mechanism under the 

Transmission Agreement, that have arisen between the parties. 

iii) Any disputes that may arise between the parties would have to 

be resolved in terms of the Transmission Agreement.  

iv) As a corollary to the same, settlement of any dispute would 

necessarily involve interpretation of the provisions of the 

Transmission Agreement. 

v) Hence, while exercising its duty and function of dispute 

resolution, the Independent Engineer is bound to provide its 

interpretation of the provisions of the Transmission Agreement. 
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vi) HVPNL cannot be permitted to approbate and reprobate, in as 

much as, for all earlier and other disputes which have arisen 

between the parties, HVPNL has never raised any objection to 

the jurisdiction and scope of powers of the Independent 

Engineer, as a mediator.  

vii) The Transmission Agreement, including the powers of the 

Independent Engineer prescribed therein, has been duly 

executed and accepted by both parties. In fact, the 

Transmission Agreement, as executed, has been drafted on the 

lines of the bid documents published and circulated by HVPNL 

itself. Therefore, HVPNL is bound by the principle of contra 

proferentem. Where such clear stipulations regarding the power 

of Independent Engineer have been given under the 

Transmission Agreement, drafted and approved by HVPNL 

itself, HVPNL should not track back and negate those very 

provisions. These provisions must now be interpreted against 

the draftsman which in this case is HVPNL.  

n) That in view of duties and functions entrusted to the Independent 

Engineer under the TSA, it would be totally unfair for the Respondent 

Nigam not to consider that IE has a definite role including Dispute 

Resolution Process which includes interpretation of Articles of TSA.  

o) That the Petitioner Company has sought review only on some of the 

selective parts of the impugned order of the Commission through the 

present Review Petition. However, the Petitioner Company reserves its 

right to agitate on the remaining parts of the order before appropriate 

forum/authority without prejudice to the outcome of the present Review 

Petition.  

p) That the following prayers have been made 

In view of the afore-mentioned facts and circumstances, it is most 

respectfully prayed that the Commission may kindly review the order 

passed in the above Petitions as conveyed vide its order dated 

04.04.2019 and grant reliefs as sought for through the Petitions 

HERC/PRO-51 of 2018, HERC/PRO-18 of 2019 and given below;  

i) Admit and allow the present review petition and adjudicate upon 

the aforementioned disputes.  

ii) Hold an early hearing of the matter referred herein the review 

petition in the interest of justice. 
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iii) Direct HVPNL to calculate RMU as given by the Appellant in his 

petition no. HERC/PRO-51 of 2018. 

iv) Direct HVPNL that penalty as and when RMUs exceed the limit as 

per Para c) above will be @ 1% of Unitary charge (paid on monthly 

basis) and not Unitary Charge payable for the entire year.  

v) Direct HVPNL to refund the wrongfully deducted amounts raised in 

the Invoice of March 2019 along with interest to the petitioner 

towards RMU penalty.  

vi) Direct HVPNL not to recover the balance penalty amount from the 

Invoices raised from April 2019 onwards.  

vii) Direct HVPNL to honour the role of IE in the Dispute Resolution 

and interpretation of Articles of TSA.  

viii) Pass such and further orders, as the Hon’ble Commission may 

deem fit and appropriate keeping in view the facts and 

circumstances of the case. 

Proceedings in the Case 

3. The case was heard on 08.05.2019. Shri R.K. Jain, Ld. Advisor appearing for 

M/s. Jhajjar KT Transco Private Limited argued that the present review petition 

has been filed against the Commission’s Order dated 04.04.2019 on three 

grounds namely;  

a) The Commission has incorrectly held that HVPNL is required to calculate 

Reliability Measurement Unit (RMU) for each element of the system capacity 

since the clarification dated 11.12.2009 issued by HVPNL has been 

withdrawn by it on 24.12.2009. 

b) Disposal of Petition No. HERC/PRO-18 of 2019 along with Petition No. 

HERC/PRO-51 of 2018, without directing HVPNL that whenever RMU 

exceeds the specified limit, penalty shall be levied @ 1% of the unitary 

charges paid on monthly basis and not on unitary charges payable for the 

entire year. 

c) Direct HVPNL to refund the amount of RMU penalty wrongly deducted from 

the invoice of March, 2019 without following dispute resolution mechanism. 

4. Per-contra, Ld. Advocate for the Respondent Nigam replied the issues raised by 

the Petitioner as under:- 

a) The issue raised by the Petitioner has been settled in the impugned order of 

the Commission dated 04.04.2019 and no apparent error or important fact 
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has been pointed out by the Petitioner in the impugned Order of the 

Commission, warranting the Commission to exercise its review jurisdiction.  

b) HVPNL is correct in levying penalty @ 1% of the unitary charges payable for 

the accounting year since the base of determination of RMU is the 

accounting year. 

c) HVPNL has deducted the RMU penalty from the invoice of March, 2019 after 

the impugned order of the Commission dated 04.04.2019, which supersedes 

all dispute resolution mechanism, provided in the Transmission Agreement 

(TA). 

5. On hearing the matter, the Commission directed HVPNL to submit written 

submission of their arguments including detailed calculation of RMU Penalty 

levied by them in accordance with the Transmission Agreement. 

6. In response HVPNL filed its written submission vide memo no. Ch-

08/HERC/RA-9/2019 dated 15.05.2019. HVPNL submitted as under:- 

a) That the present petition is defective in nature as the Petitioner has failed to 

furnish mandatory undertaking prescribed under Regulation 78 of the 

Haryana Electricity Regulatory Commission (Conduct of Business) 

Regulations, 2004. The said regulation mandates that a review petition must 

be accompanied with an undertaking from the that (i) the petitioner has not 

preferred an appeal against the order the review of which is being sought 

and (ii) in case the petitioner files an appeal this Commission should be 

immediately informed regarding the same. However, no such undertaking 

has been furnished by the Petitioner in the present case.  

b) That the present petition is not maintainable for the following reasons stated 

below: 

i)   By way of the present petition the Petitioner is attempting to repeat its 

old argument which were considered and overruled by this 

Commission while hearing HERC Pro No. 51 of 2018 and HERC Pro 

No. 18 of 2019. 

ii)    The Petitioner has failed to highlight any mistake or error apparent on 

the face of the record. On the contrary the sole ground raised by the 

Petitioner is that its submissions were not appreciated by the 

Commission. However, the said ground has no legal sanctity in the 

eyes of law.   

c) That similar view has been adopted by the Hon’ble Supreme Court of India 

in the following judgements: 

   Sow Chandra Kante and another Vs. Sheikh Habib, (1975) 1 SCC 674 
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“10. A review of a judgment is a serious step and reluctant resort to it is 

proper only where a glaring omission or patent mistake or like grave error 

has crept in earlier by judicial fallibility. A mere repetition, through different 

counsel, of old and overruled arguments, a second trip over ineffectually 

covered ground or minor mistakes of inconsequential import are obviously 

insufficient.” 

   Kamlesh Verma Vs. Mayawati and others, (2013) 8 SCC 320 

“17. In a review petition, it is not open to the Court to reappreciate the 

evidence and reach a different conclusion, even if that is possible. 

Conclusion arrived at on appreciation of evidence cannot be assailed in a 

review petition unless it is shown that there is an error apparent on the face 

of the record or for some reason akin thereto. This Court in Kerala SEB v. 

Hitech Electrothermics & Hydropower Ltd. held as under: (SCC p. 656, para 

10) 

“10. … In a review petition it is not open to this Court to reappreciate the 

evidence and reach a different conclusion, even if that is possible. The 

learned counsel for the Board at best sought to impress us that the 

correspondence exchanged between the parties did not support the 

conclusion reached by this Court. We are afraid such a submission cannot 

be permitted to be advanced in a review petition. The appreciation of 

evidence on record is fully within the domain of the appellate court. If on 

appreciation of the evidence produced, the court records a finding of fact 

and reaches a conclusion, that conclusion cannot be assailed in a review 

petition unless it is shown that there is an error apparent on the face of the 

record or for some reason akin thereto. It has not been contended before us 

that there is any error apparent on the face of the record. To permit the 

review petitioner to argue on a question of appreciation of evidence would 

amount to converting a review petition into an appeal in disguise.” 

20.2. When the review will not be maintainable: 

(i) A repetition of old and overruled argument is not enough to reopen 

concluded adjudications. 

(ii) Minor mistakes of inconsequential import.  

(iii) Review proceedings cannot be equated with the original hearing of the 

case. 

(iv) Review is not maintainable unless the material error, manifest on the face 

of the order, undermines its soundness or results in miscarriage of justice. 
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(v) A review is by no means an appeal in disguise whereby an erroneous 

decision is reheard and corrected but lies only for patent error. 

(vi) The mere possibility of two views on the subject cannot be a ground for 

review. 

(vii) The error apparent on the face of the record should not be an error which 

has to be fished out and searched. 

(viii) The appreciation of evidence on record is fully within the domain of the 

appellate court, it cannot be permitted to be advanced in the review petition. 

(ix) Review is not maintainable when the same relief sought at the time of 

arguing the main matter had been negatived.” 

d) That the Petitioner’s interpretation qua reliability and levy of penalty is 

contrary to the plain reading of terms of the Transmission Agreement and 

therefore deserves to be rejected. The Petitioner, under the guise of 

interpretation, is attempting to supply words into the Transmission 

Agreement which would change the meaning of relevant clauses.   

On bare perusal of clause 21.3, performance of the transmission system for 

the entire accounting year is to be monitored for the purpose of determining 

the reliability at the end of accounting year. Therefore, as the reliability is 

measured annually, failure to maintain the prescribed reliability standards 

will inflict pre-estimated penalty of the annual unitary charge.  

In addition to the above it is pertinent to mention here that recently the 

Petitioner preferred a letter dated March 29, 2019 seeking certain benefits 

under clause 41.1 of the Transmission Agreement, wherein unitary charge 

has been mentioned as Rs. 524,587,000. Thus, while seeking benefit under 

the Transmission Agreement the Petitioner is considering annual unitary 

charge of Rs. 524,587,000. Whereas, on the other hand the Petitioner is 

showing resentment when penalty is being levied on the basis of same 

annual unitary charge of Rs. 524,587,000. Therefore, the Petitioner is 

blowing hot and cold and the same is not permitted under law.  

e) That the Petitioner is re-agitating the issue regarding clarification dated 

11.12.2009 (“Clarification”) by submitting that the Clarification has a binding 

force. It is submitted that the said submission has been rejected by this 

Commission by placing reliance on letter dated 24.12.2009, wherein it has 

been categorically mentioned that the clarification has become infructuous 

and is of no effect. Consequently, the Clarification was not incorporated in 

the Transmission Agreement duly signed by the parties. Moreover, the 

Petitioner has nowhere contended there is any error apparent in findings 
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arrived by this Commission qua the Clarification. On the contrary as frivolous 

ground i.e. “HERC’s direction is solely dependent upon the Respondent’s 

statement” has been raised. It is submitted that the said ground has no legal 

basis and deserves to be rejected by this Commission. 

f)    That the dispute resolution process prescribed under the Transmission 

Agreement has been duly honoured by the Respondent. As a matter of fact, 

on 05.03.2019 demand notice has been issued by the Respondent, which 

was responded on 07.03.2019 by the Petitioner. Thereafter, before the 

Respondent could have proceeded further as per the dispute resolution 

process, the Petitioner on dated 14.03.2019 approached the Hon’ble Punjab 

and Haryana high Court. Consequently, the Hon’ble High Court directed this 

Commission to adjudicate on the issue. Thus, the Petitioner prevented the 

Respondent from exhausting the procedures prescribed under the dispute 

resolution process by directly approaching the Hon’ble High Court. It is 

submitted that deductions have been done pursuant to the order passed by 

this Commission thereby dismissing HERC Pro No. 51 of 2018 and HERC 

Pro No. 18 of 2019.   

g) That the order issued by this Commission on the role of Independent 

Engineer in dispute resolution is far off from the dispute raised. Further, it is 

submitted that the Petitioner is attempting to repeat its old argument which 

were considered and overruled by this Commission. During the course of 

hearing in HERC Pro No. 15 of 2018 the entire thrust of the Petitioner’s 

argument qua role of Independent Engineer was that the Respondent is 

bound by the findings/recommendations given by the Independent Engineer. 

However, after considering the said submissions and analyzing the 

Transmission Agreement, this Commission rightly held that the 

recommendation of the Independent Engineer is not binding. 

h) In light of the above-mentioned submission it is respectfully submitted that 

this Commission may dismiss the present petition. 

7. Per-contra, the Petitioner filed a rejoinder to the reply submitted by HVPNL. The 

Petitioner submitted as under:- 

a) That all the averments made by the Respondent in its reply are denied. The 

denial may be treated as specific and in seriatim, save and except what has 

been specifically admitted to in the Review Petition or in the present 

Rejoinder Affidavit, as the case may be.  

b) That the Petitioner has clearly mentioned in the Affidavit filed with the instant 

Review Petition that ‘there is no case pending in any court of law with regard 
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to the matter referred to the Commission’.  The Petitioner understands that 

this statement mentioned in the Affidavit complies with the requirement of 

the Regulations of the Commission.  

c) That the grounds questioning the  maintainability stated in the reply are far 

from truth. One of the basic ground for seeking review was the fact that the 

Commission passed order without giving due opportunity to be heard on 

Petition No. HERC/PRO-18 of 2019.  

d) That the contents of Petition No. HERC/PRO-18 of 2019 were never 

considered or overruled by the Commission. The Petitioner has further 

pointed out the specific errors which are based on facts and record. 

e) That the Respondent Nigam has tried to quote a couple of judgements which 

do not have any simile or bearing on the instant petition before the 

Commission. It is the Principle of Natural Justice that the Petitioner needs to 

be heard before passing any judgment/order by any judicial authority. Hence 

reliance on the judgements referred to by the Respondents has no bearing 

on the present case.  

RMU Calculation 

f)    That the Respondent Nigam has misquoted the facts regarding the 

“withdrawal” of clarification vide letter dated 24.12.2009. In this regard 

attention is drawn to the reply given by the Respondent against Petition No. 

PRO-51 of 2018 wherein “The Petitioner’s reliance on the clarification is 

misplaced as the same has been “withdrawn” on 24/12/2009 and therefore 

has no binding effect”.  The Respondent has again reiterated the same “As 

the clarifications was withdrawn…….” The use of word “withdrawn” has been 

mis quoted, is a gross misinterpretation of facts by HVPNL which has guided 

the Commission to the Order issued on 4.4.2019.  The fact of the matter is 

that the reply of pre-bid clarifications issued vide letter dated 11/12/2009 was 

never withdrawn.  This letter dated 24/12/2009 advised the bidders that 

referring to previous communications would be infructuous, meaning 

unproductive or unfruitful as final TSA incorporates all changes.  

g) That the Petitioner has placed a comparison of Clause 21.3.1 of the TSA, as 

it appeared in the draft TSA, as per Addendum-1 and as per the revised 

TSA. It would kindly be appreciated that the language is the same in all the 

three versions. There is no change in language which called for any query in 

this regard after the Respondent Nigam had already spelled out its thought 

process in interpreting the Clause and especially the method of calculation 

of Reliability of the System Capability. With no change in the wording of the 
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relevant Clause in the TSA, there was no reason for the bidders to conceive 

about a different meaning other than illustrated by the Nigam unless the 

thought process was refuted or modified by the Nigam while issuing the 

revised TSA.  If the Respondent Nigam was to change its mind on the 

method of calculation of Reliability Measurement it would have given a 

different wording or interpretation in the revised TSA. The fact remained that 

the Respondent Nigam had no intention to draw any different interpretation 

other than conveyed earlier.   

Hence method of calculating RMUs as clarified earlier during the pre-bid 

conference remains valid and holds good even for the prevailing TSA 

provisions.  

RMU Penalties on the basis of Monthly or “Annual” Unitary Charge  

h) That the sole objective of Review Petition No. RA-9 of 2019 is based on the 

dispute created by HVPNL by levying RMU penalties on the basis of 

“Annual” Unitary Charge instead of “Monthly” Unitary Charge.  As mentioned 

at Para-11 of the Review Petition, the dispute was triggered by HVPNL who 

served a notice on this subject on 05/03/2019 where the first paragraph 

reads    “It has been observed that the penalty i.r.o exceeding ‘Reliability 

Measurement Unit’ (RMU) beyond permissible limit, was being imposed on 

the Unitary Charge invoice submitted by JKTPL in the month of default.  

However, as per clause 21.3.2 of Transmission Service Agreement, the 

Reliability targets are based upon annual targets and the failure to achieve 

will inflict penalty on annual Unitary Charge.”  For quick reference of Hon’ble 

Commission clause 21.3.2 is reproduced below: 

“The Concessionaire shall procure Reliability such that there are no more 

than 1.5 (One point five) RMU in each Accounting Year.  In the event that 

the Reliability in an Accounting Year exceeds 1.5 (one point five) RMU, the 

Concessionaire shall pay to the Authority a penalty equal to 1% (one 

percent) of the Unitary Charge for each RMU in excess of 1.5 (one point 

five) RMU” 

The Commission may kindly note that clause 21.3.2 referred above does not 

carry any word like “Annual” Unitary Charge.  Such a word does not exist 

even in the entire Transmission Service Agreement and is only a creation of 

Respondent.  It is apparent that the Authority has twisted provisions of TSA 

with the sole objective of making deductions however illogical . 

Clause 26.1 defines Unitary Charge as “The Authority shall pay to the 

Concessionaire a sum, determined in accordance with the provision of this 
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Article 26, as the monthly fee for provision of Transmission Service (the 

“Unitary Charge”)”.   

The fact of the matter which may be appreciated is that the Concessionaire 

has to perform in a manner that the Reliability is not exceeded 1.5 RMU in 

an year and the moment this limit is exceeded; the penalty at a rate of 1% of 

Unitary Charge becomes applicable – Unitary Charge remains a monthly 

Unitary Charge and in no way can be termed as “Annual” Unitary Charge. 

i)    That the Respondents’ reference to a subsequent letter of the Petitioner 

dated 29.03.19 needs to be read and examined in proper perspective. It 

would be noticed that the letter being quoted is regarding increase in cost of 

the Petitioner Company as a consequence of the ‘Change in Law’.  To 

appreciate the matter, the Petitioner Company would like to reiterate Clause 

41.1 of TSA, which reads as under:- 

“1.1  Increase in costs 

If as a result of Change in Law, the Concessionaire suffers an increase in 

costs or reduction in net after-tax return or other financial burden, the 

aggregate financial effect of which exceeds the higher of Rs. 25 lakh 

(Rupees twenty five lakh) and 0.5% (zero point five percent) of the Unitary 

Charge in any Accounting Year, the Concessionaire may so notify the 

Authority and propose amendments to this Agreement so as to place the 

Concessionaire in the same financial position as it would have enjoyed had 

there been no such Change in Law resulting in the cost increase, reduction 

in return or other financial burden as aforesaid.  Upon notice by the 

Concessionaire, the Parties shall meet, as soon as reasonably practicable 

as but no later than 30 (thirty) days from the date of notice, and either agree 

on amendments to this Agreement or on any other mutually agreed 

arrangement.” 

j)  That in no way the above issue is linked to the present issue of levy of 

Reliability penalty on Unitary Charges computed over the year. The above 

Clause deals with a situation where due to change in law the cost of the 

Petitioner increases beyond Rs. 25 lakh or 0.5% of the Unitary Charges in 

any Accounting year.  Therefore, it talks of the increase in cost in a year if it 

goes beyond Rs. 25 lakh or 0.5% of the Unitary Charge paid in any 

Accounting year. Thus both these parameters are compared looking at the 

impact of increase in cost due to change in law and the Unitary Charges 

paid in a year. Nowhere Concessionaire has given a new definition to 
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“Unitary Charge” which is well defined in TSA as “Monthly” Unitary Charge 

as has been alleged by the Respondent.  

k) That the Respondent Nigam has tried to confuse the issue relating to non-

adoption of Dispute Resolution Process as provided for in TSA. The 

Respondent has tried to take excuse of non-adherence to the Dispute 

Resolution Procedure with the filing of Petition by the Petitioner before the 

Hon’ble High Court which is totally misconceived and rather mischievous. 

The fact of the matter is that Petition No. HERC/PRO-51 of 2018 was 

already under consideration of the Commission. Meanwhile the respondent 

Nigam issued ‘Notice for Deduction of Unitary Charge under Clause 21.3.2, 

31.3.3 and 26.9 of TSA’ on 05.03.19. The Petitioner had replied to the above 

Notice vide letter dated 07.03.19. However, apprehending arbitrary action of 

the Respondent Nigam, an Interlocutory Application (IA) was also filed 

before the Commission on 11.03.19 seeking interim directions to the 

Respondent Nigam.  

l)    That simultaneously the Petitioner filed Petition No. HERC/18 of 2019 on 

12.03.19 seeking relief on the Notice issued by the Respondent Nigam 

dated 05.03.19. As the Commission fixed hearing first on 01.04.19 which 

was advanced to 26.03.19, and the Petitioner Company apprehended 

unilateral action by the Respondent Nigam and sought stay from the Hon’ble 

High Court through CWP 7027/2019 filed on 13.03.19.  

m) That there was no estoppel for the Respondent Nigam to follow the 

mandatory Dispute Resolution Procedure as prescribed under Clause 26.9 

of the TSA. Instead the Respondent Nigam, bent upon to cause financial 

hardship to the Petitioner, went ahead in deducting the arbitrary and illegal 

amount of Rs. 4.25 crore from the Invoice of March 2019 (no payment 

received) and Rs.77.36 lac from the Invoice of April 2019 (paid on 

16.03.2019). This is not the first time that Respondent Nigam has resorted to 

such unilateral action in complete neglect of the detailed provisions under 

TSA.  

Role of Independent Engineer 

n) That with reference to the matter relating to the role of Independent 

Engineer, Commission has concluded that the Respondent was well within 

its right to challenge the recommendations of the Independent Engineer. 

(Reference Page 81 of the order).  

o) On the role of IE, the Respondent ignores the limited relief sought by the 

Petitioner and just tries to divert and confuse the issue.  The Petitioner has 
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never claimed that the opinion of IE should be binding on both the parties.  It 

has simply sought HERC intervention to direct HVPNL to honour the role 

and responsibilities of IE which includes assistance in dispute resolution 

process, (defined at Sl. No. 3.1 (ix) of Schedule N Role and functions of IE 

“Assisting the parties in resolution of disputes as set forth in para 9” which 

states that “ When called upon by either party in the event of any dispute, 

the IE shall mediate and assist Parties in arriving at an amicable 

settlement”).  HVPNL has conveyed its disagreement to this provision a 

number of times. In its letter dt 19.2.17, HVPNL has stated that “as per 

provision of TSA, it is clear that interpretation of Articles would not in the 

scope of IE and hence interpretation of articles is not acceptable to the 

Nigam”. Similar views have expressed in their letters dt 14.2.17 and 27.1.17. 

If IE is not authorized to interpret Articles of  TSA, how can he give his 

opinion on any matter.  

p) In view of the facts and submissions made by the Petitioner through its 

Petition No. HERC/PRO-18 of 2019, Review Petition No. HERC/RA-9 of 

2019 and the present Rejoinder to the Review Petition, the Commission is 

most humbly requested to consider the contents of the Petition and in the 

interest of justice grant necessary reliefs to the Petitioner as contained in the 

‘Prayer’ in the above Petitions. 

Commission’s Analysis and Order 

8. The Commission heard the arguments of both the parties at length as well as 

perused their written submissions given in the matter.  

9. Before proceeding to examine the issues raised by the Petitioner, the 

Commission consider it appropriate to examine the issue taken up by the 

Respondent regarding maintainability of Review Petition. The Commission has 

perused the scope of review jurisdiction, contained in the provision of Regulation 

78(2) of the HERC (Conduct of Business) Regulations, 2004 including its 

subsequent amendments, which empowers the Commission to exercise review 

jurisdiction. The relevant regulation clause is reproduced below:- 

78 (2) “REVIEW OF THE DECISIONS, DIRECTIONS, AND ORDERS: 

       The Commission may review its Orders or decisions if:- 

a) There exists an error apparent on the face of the record, or 

b) Any new and important matter of evidence was discovered which after 

the exercise of due diligence, was not within the knowledge of or could not be 
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produced by the party concerned at the time when the Order or decision was 

made, or 

c) For any other sufficient reasons”. 

Further, the Commission has also perused the following judgments of Hon’ble 

Supreme Court cited by the Respondent (HVPNL):- 

Sow Chandra Kante & Anr. Vs. Sheikh Habib (1975) 1 SCC 674 

“10. A review of a judgment is a serious step and reluctant resort to it is proper 

only where a glaring omission or patent mistake or like grave error has crept in 

earlier by judicial fallibility. A mere repetition, through different counsel, of old 

and overruled arguments, a second trip over ineffectually covered ground or 

minor mistakes of inconsequential import are obviously insufficient.” 

Kamlesh Verma Vs. Mayawati and others, (2013) 8 SCC 320 

“17. In a review petition, it is not open to the Court to reappreciate the 

evidence and reach a different conclusion, even if that is possible. Conclusion 

arrived at on appreciation of evidence cannot be assailed in a review petition 

unless it is shown that there is an error apparent on the face of the record or 

for some reason akin thereto.” 

10. The Commission has also considered the rejoinder filed by the Respondent, in 

which it is claimed that the “Sole objective of Review Petition No. RA-9 of 2019 

is based on the dispute created by HVPNL by levying RMU penalties on the 

basis of “Annual” Unitary Charge instead of “Monthly” Unitary Charge.” 

11. On the basis of examination of the scope of Review Jurisdiction and rejoinder 

filed by the Respondent enunciated above, the Commission is of the considered 

opinion that all the issues raised are liable to be rejected as being devoid of 

merit and also beyond the scope of review jurisdiction of this Commission, 

except for the issue raised by the Petitioner regarding the levy of RMU penalty 

on the basis of Annual Unitary charge or Monthly Unitary charge.  

12. In order to examine the issue of levy of RMU penalty on the basis of Annual 

Unitary charge or Monthly Unitary charge, the Commission considers it 

appropriate to examine the following clauses of the Transmission Agreement:- 

“21.3.2  The Concessionaire shall procure a Reliability such that there are no 
more than 1.5 (one point five) RMU in each Accounting Year. In the event that 
the Reliability in an Accounting Year exceeds 1.5 (one point five) RMU, the 
Concessionaire shall pay to the Authority a penalty equal to 1% (one per cent) 
of the Unitary Charge for each RMU in excess of 1.5 (one point five) RMU.” 
21.3.3  The penalties pursuant to Clause 21.3.2 shall be due and payable on a 

monthly basis, and any errors thereof shall be corrected and reconciled within 

15 (fifteen) days of the close of the relevant Accounting Year.” 
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“26.1 Unitary Charge 

26.1.1 The Authority shall pay to the Concessionaire a sum, determined in 

accordance with the provisions of this Article 26, as the monthly fee for provision 

of Transmission Services (the “Unitary Charge”).” 

26.2       Base Unitary Charge 
26.2.1 The base Unitary Charge for the Accounting Year, in which COD occurs, 
shall be Rs. 4,50,00,000/- (Rupees four crore, fifty lakh only), and the same 
shall be revised annually in accordance with the provisions of this Article 26 (the 
“Base Unitary Charge”). For the avoidance of doubt, the Base Unitary Charge 
for a part of any month shall be determined on a proportionate basis. 
26.2.2 The Base Unitary Charge for the Accounting Year in which COD occurs 
shall be the sum specified in Clause 26.2.1, and for each subsequent 
Accounting Year, the applicable Base Unitary Charge shall be determined by 
decreasing the Base Unitary Charge for the immediately preceding Accounting 
Year by 3% (three per cent) thereof. For the avoidance of doubt and by way of 
illustration, the Base Unitary Charge for the first Accounting Year, in which COD 
occurs, shall be the amount specified in Clause 26.2.1 and for the second and 
third Accounting Year it shall be a sum equal to 97% (ninety seven per cent) and 
94.09% (ninety four point zero nine per cent) respectively of the amount 
specified in Clause 26.2.1.” 
 

13. From the examination of clause no. 21.3.2 and 21.3.3 of the TA, it is clear that 

reliability shall be calculated for the accounting year and the penalty on account 

of excess RMU is to be calculated on the basis of unitary charges. Such unitary 

charges on which the penalty is to be calculated should be commensurate with 

the calculation of RMU which is to be calculated for the accounting year. 

Further, the combined reading of clause 26.1.1, 26.2.1 and 26.2.2 of the TA, 

makes it abundantly clear that unitary charges are to be calculated for the 

Accounting Year on the basis of monthly unitary charges.  

14. In view of the above, the Commission decides that RMU penalty are required to 

be calculated on the basis of Annual Unitary charge, which becomes due and is 

to be recovered on monthly basis, as per clause 21.3.3 of the Transmission 

Agreement. 

15. The Petition is accordingly disposed of.   

 

This order is signed, dated and issued by the Haryana Electricity Regulatory 

Commission on 27.05.2019. 

 

Date:  27.05.2019                (Pravindra Singh Chauhan)                   (Jagjeet Singh)  
Place: Panchkula                    Member                    Chairman 


