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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 
BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

 
Case No. HERC/PRO-51 of 2018 
Case No. HERC/PRO-18 of 2019 

 
Date of Hearing :                  26.03.2019 

Date of Order :                  04.04.2019 
 

 

In the Matters of 

 
Petition under Section 86(1)(c) and (f) of the Electricity Act, 2003 read with Section 

158. Disputes under the Transmission Agreement dated 28.05.2010 between Jhajjar 

KT Transco Private Limited and Haryana Vidyut Prasaran Nigam Limited. 

 

Petitioner   

M/s. Jhajjar KT Transco Private Limited (JKTPL) 

 

Respondent 

Haryana Vidyut Prasaran Nigam Limited 

 

Present On behalf of the Petitioner 

1. Shri. R.K. Jain, Counsel for M/s. Jhajjar KT Transco Private Limited 

 

Present on behalf of the Respondent 

1. Shri Raheel Kohli, Advocate. 

2. Shri Ashok Singla, HVPNL. 

3. Shri Rupesh Khera, HVPNL. 

4. Shri Jaspreet Singh, HVPNL. 

 

Quorum 

                            Shri Jagjeet Singh,      Chairman 
Shri Pravindra Singh Chauhan, Member 

 

ORDER 

Brief Background of the Case 

1. The Petitioner has filed the instant petition seeking settlement of disputes under 

the Transmission Service Agreement (TSA) dated 28.05.2010 between Jhajjar 
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KT Transco Private Limited and Haryana Vidyut Prasaran Nigam Limited. 

2. The Petitioner submitted as under:- 

i) Jhajjar KT is a transmission licensee, in terms of Section 14 of the Electricity 

Act, 2003 and Haryana Vidyut Prasaran Nigam Limited 

(“HVPNL”/“Respondent”) is the State Transmission Utility with which the 

Petitioner has entered into a Transmission Agreement dated 28.05.2010 

(“Transmission Agreement/TA”). 

ii) That several disputes have arisen between the Petitioner and HVPNL with 

regard to interpretation/implementation of the Transmission Agreement (TA). 

HVPNL has disputed the legitimate claims of the Petitioner and wrongly 

deducted amounts from the invoices which were raised by the Petitioner as per 

the TA, and imposed penalties on the Petitioner without any basis in violation of 

the provisions of the TA. Accordingly, the present petition is being filed raising 

such issues broadly under the following heads:- 

(a) Wrongful deduction of Rs.77,30,583/- by HVPNL for the alleged delay in 

the repair of Inter Connecting Transformers (“ICTs”) undertaken by the 

Petitioner; 

(b) Wrongful calculation of the Reliability Parameters of System Capacity 

and consequent incorrect deduction of Rs. 56,64,363 /- as on 1st Oct. 2017 by 

HVPNL;  

(c) Wrongful deduction of the interest of Rs 62,90,283/- by HVPNL without 

any basis despite timely and prompt reimbursement by the Petitioner of the 

amount claimed by HVPNL on account of incorrect reference year considered 

for working out the variation in Wholesale Price Index (WPI); and 

(d) Erroneous and arbitrary challenge by HVPNL to the powers of the 

Independent Engineer (IE) as defined in Transmission Agreement to decide the 

disputes arising between the parties. 

iii) That HVPNL invited proposals through its Request for Qualification No. 

RFQ/HVPNL/PPP-1 dated 13.01.2009 (“RFQ”) for short listing of bidders for 

construction, operation and maintenance of the transmission system on design, 

build, finance, operate and transfer (“DBFOT”) basis consisting of the following 

elements (“Transmission System”):- 

(a) 400 kV double circuit transmission line from Jharli (Jhajjar) to Kabulpur 

(Rohtak) with design capacity to transfer electricity equivalent to 2430 MW; 
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(b) 400 kV double circuit transmission line from Kabulpur (Rohtak) to 

Dipalpur (Sonepat) with design capacity to transfer electricity equivalent to 

2430 MW; 

(c) 400 kV single circuit Loop In Loop Out (“LILO”) of double circuit 

Abdullapur-Bawana line at 400 kV substation Dipalpur with design capacity to 

transfer electricity equivalent to 1125 MW and having two 400 kV substations at 

Kabulpur (Rohtak) and Dipalpur (Sonepat). 

iv) That this was the first in its kind bid by the State of Haryana as it was a Public 

Private Partnership (PPP). The relevant paragraphs of the Request for 

Qualification (RFQ) are produced herein below: 

“Paragraph No. 1.2.6 

Bids are invited for the Project on the basis of the lowest financial grant (the 

“Grant”) required by a Bidder for implementing the Project. A Bidder may, 

instead of seeking a Grant, offer to pay a premium in the form of revenue share 

and / or upfront payment, as the case may be, (the “Premium”) to the Authority 

for award of the Concession. The Concession period is pre-determined, as 

indicated in the Transmission Agreement. The Grant/Premium amount shall 

constitute the sole criteria for evaluation of Bids. Subject to Clause 2.16, the 

Project will be awarded to the Bidder quoting the highest Premium, and in the 

event that no Bidder offers a Premium, then to the Bidder seeking the lowest 

Grant. “ 

Based upon the same the consortium comprising Kalpataru Power 

Transmission Limited, Mumbai and Techno Electric & Engineering Co. Ltd., 

Kolkata (“Consortium”) estimated the costing of the Project and made a bid for 

a Grant of Rs. 93.90 Crores. HVPNL had shortlisted the consortium. On 

15.04.2010, HVPNL accepted the bid of the Consortium and issued the Letter 

of Award to the Consortium, inter alia, requiring the execution of the 

Transmission Agreement within 30 days from the Letter of Award.  

v) In May 2010, Jhajjar KT was incorporated as a Special Purpose Vehicle 

promoted by the Consortium to undertake and perform the obligations under 

the Transmission Agreement. In terms of the Transmission Agreement, the 

Petitioner was to provide transmission services for a period of 25 years 

commencing from the date of grant of transmission license to the Petitioner.  

vi) That the present Petition is being filed, for adjudication and appropriate relief 
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with respect to the issues mentioned above, by invoking the following 

provisions:- 

(a) Section 86(1) (c) and (f) read with Section 158 of the Electricity Act 

2003 which empower this Commission to facilitate intra-state transmission of 

electricity and adjudicate upon the disputes between the licensees and 

generating companies and/or to refer any dispute for arbitration. Relevant 

portions of the Act are reproduced hereunder:- 

 “S.86(1)(c) – facilitate intra-State transmission and wheeling of electricity; 

 S.86(1)(f) – adjudicate upon the disputes between the licensees and 

generating companies and to refer any dispute for arbitration; 

 S.158. Arbitration – Where any matter is, by or under this Act, directed to be 

determined by arbitration, the matter shall, unless it is otherwise expressly 

provided in the license of a licensee, be determined by such person or persons 

the Appropriate Commission may nominate in that behalf on the application of 

either party; but in all other respects the arbitration shall be subject to the 

provisions of the Arbitration and Conciliation Act, 1966.” 

(b) Clause 10 of the Transmission License dated 26.10.2010 granted by 

this Commission read with Article 44 (Dispute Resolution), which provide that 

all disputes arising out of the agreement shall be referred for arbitration by this 

Commission and this Commission shall adjudicate all disputes other than those 

arising out of the agreement. The relevant portions of these provisions are 

reproduced for ready reference:- 

 Clause 10 of the License reads;   

 “10.  Dispute Resolution. 

10.1  The disputes arising out of any agreement or contract shall be resolved 

in accordance with the provisions of the agreement. 

10.2  The Commission shall adjudicate disputes (other than those arising out 

of agreement) between the transmission licensee and any other licensee or 

between the transmission licensee and generating companies and refer any 

dispute for arbitration in pursuance of Clause (f) of sub-section (1) of section 

86, read with section 158, of the Act as per the HERC (Conduct of Business) 

Regulations 2004 (Regulations No. HERC/06/2004) 
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 Article 44 – ‘Dispute Resolution’ of the Transmission Agreement; 

 44.1  Dispute resolution 

44.1.1 Any dispute, difference or controversy of whatever nature howsoever 

arising under or out of or in relation to this Agreement (including its 

interpretation) between the Parties, and so notified in writing by either Party to 

the other Party (the “Dispute”) shall, in the first instance, be attempted to be 

resolved amicably in accordance with the conciliation procedure set forth in 

Clause 44.2. 

44.4  Adjudication by the Commission 

44.4.1  In the event a dispute is required under Applicable Laws to be 

adjudicated upon by the Commission, such Dispute shall, instead of reference 

to arbitration under Clause 44.3, be submitted for adjudication by the 

Commission in accordance with the Applicable Law and all references to 

Dispute Resolution Procedure shall be construed accordingly.”   

(c) Article 48.1 of the Transmission Agreement defines “Commission” as 

the State Electricity Regulatory Commission, which is evidently this 

Commission in the present case. 

vii) That on a perusal of applicable law read with the Transmission Agreement, it is 

clear that in case a dispute arises under the Transmission Agreement such 

dispute is to be referred to arbitration or can be adjudicated upon by this 

Commission.  

A. Wrongful deduction of payment by HVPNL for alleged delay in the repair 

time of ICTs undertaken by the Petitioner:  

A.1 Facts pertaining to the repair of ICT-1 and ICT-2 

INTER CONNECTING TRANSFORMER – 1 (ICT-1)  

viii) That on 31.05.2014, the Petitioner informed HVPNL that on 30.05.2014, a 315 

MVA, 400/220 KV Transformer (ICT-1) got damaged during extreme cyclonic 

conditions that prevailed in the entire Northern region. Field measurements and 

internal inspection of the damaged ICT-1 were carried out by the 

Concessionaire/Petitioner along with the manufacturer M/s Crompton Greaves 

Limited (CGL).  

ix) Thereafter on 11.06.2014, the Petitioner wrote to HVPNL stating as under:- 

(a) Post tripping of the transformer, field measurements have been carried 
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out and the transformer has also been physically examined by the 

manufacturer M/s CGL. CGL has concluded that the transformer has been 

damaged and the same would have to be sent back to the factory for major 

repairs. 

(b) While exact repair time can only be ascertained once the transformer is 

opened and investigated, however, as of now it would need around 6 months of 

time to be brought back into service.  

x) On 21.07.2014, Petitioner wrote to HVPNL reiterating that it would take 6 

months to bring ICT-1 transformer back into service. The subject transformer 

had already been moved from the substation and was expected to reach 

manufacturer’s works in Mumbai. Exact time of repair would be apprised once 

the transformer is opened at the factory.  

xi) On 11.09.2014, the Petitioner wrote to HVPNL stating as follows:- 

(a) As informed by email dated 22.08.2014, 315 MVA 400/220 kV ICT-1 

has already reached the works of the manufacturer, CGL in Mumbai. 

(b) Upon investigation, it has been observed that all windings of the W-

phase are damaged and need replacement. The other two phases seem to be 

healthy. 

(c) As per CGL’s plan, it is expected that the winding material will be 

received soon and winding/assembly work taken up immediately thereafter. 

The repair work is expected to be completed by end of October 2014 and 

dispatch around mid-November 2014 after factory acceptance testing. 

(d) Accordingly, it is expected that the Transformer would be back in 

operation by December 2014. 

xii) On 31.10.2014, the Petitioner sent a letter to HVPNL stating that repairs on the 

ICT-1 transformer had been completed and the repaired transformer had 

passed all routine tests.  

xiii) On 11.11.2014, HVPNL wrote to the Petitioner stating as follows:- 

(a) Schedule-K Annex-I of the Transmission Agreement provides 

Repair/Rectification of Defects and Deficiencies time of transmission line and 

substation equipment. 

(b) 315 MVA ICT-1 at 400 kV Kabulpur was damaged due to internal fault 

in transformer and according to the Transmission Agreement, the rectification 

time due to the same has been mentioned as 30 days. 
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(c) The Petitioner is therefore requested to intimate the cost incurred on 

repair on 315 MVA ICT-1 for working out the penalty in line with provisions of 

the Transmission Agreement. 

xiv) On 15.11.2014, the Petitioner wrote to HVPNL, in response to HVPNL’s letter 

dated 11.11.2014, refuting the grounds for levy of any penalty and requested 

for appointment of an Independent Engineer as per the Transmission 

Agreement. The letter read as under:- 

(a) Annex-I of Schedule-K of the Transmission Agreement under the 

heading “II Substations” provides for time limit of 30 days for repair/rectification 

of ‘Malfunctioning of power transformers due to internal defects’, which is for 

site repair of a transformer. There is no mention of the repair of a power 

transformer at manufacturer’s works. 

(b) Annex-I of Schedule-K does not cover major breakdowns that 

necessitate repairs at factory, as is the present case. 

(c) Further, Clause 3 of Schedule-K provides that in respect of any defect 

or deficiency not specified in Annex-I of Schedule-K, the concessionaire shall 

undertake repair or rectification in accordance with Good Industry Practice. 

Further the Independent Engineer appointed under the Transmission 

Agreement may specify the permissible time of repair in such a case. 

(d) HVPNL is requested to complete the process of appointment of 

Independent Engineer without any further delay. 

It may be mentioned here that the project did not have the Independent 

Engineer whose appointment within 90 days of the signing of TA was the 

contractual obligation of HVPNL. Clause 23.1 and 23.6 of Article 23 of the 

Transmission Agreement may kindly be referred to, which read as under:- 

“23.1 Appointment of Independent Engineer 

The Authority shall appoint a consulting engineering firm from a panel of 

6 (six) firms or bodies corporate, constituted by the Authority 

substantially in accordance with the selection criteria set forth in 

Schedule-M, to be the Independent Engineer under this Agreement (the 

“Independent Engineer”). The appointment shall be made not later than 

90 (ninety) days from the date of this Agreement and shall be for a 

period of 3 (three) years.  
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23.2.1 The Independent Engineer shall discharge its duties and 

functions substantially in accordance with the terms of reference set 

forth in Schedule-N. 

23.6 Dispute Resolution 

If either Party disputes any advice, instruction, decision, direction or 

award of the Independent Engineer, or, as the case may be, the 

assertion or failure to assert jurisdiction, the Dispute shall be resolved in 

accordance with the Dispute Resolution Procedure.” 

According to the Transmission Agreement, the Independent Engineer is 

to be appointed within 90 days of signing of Transmission agreement for a term 

of three years. On expiry or termination of the aforesaid period, the Authority 

may at its discretion renew the appointment or appoint another firm for a period 

of three years. Such procedure is to be repeated after expiry of each 

appointment.  It may be mentioned that the Authority did not appoint new IE 

once the tenure of the first engineer expired on 13.12.2013. After a lot of 

persuasion from the concessionaire the authority appointed the new IE on 

01.07.2015. It is evident that there was no IE from 14.12.2013 to 30.06.2015 

i.e. for a period of 18.5 months. During this period of absence of IE, this dispute 

of repair time of ICT-1 had arisen.  

xv) On 25.11.2014, the Petitioner wrote to HVPNL stating that:- 

As far as Repair time of 315 MVA 400/220kV ICT-1 at Kabulpur was concerned 

the Transmission Agreement at Schedule K did not spell out the time frame for 

restoration for factory repair of transformer, the Concessionaire was expected 

to undertake restoration in accordance with Good Industry Practice. At this 

stage, no penalty was leviable.  Repaired transformer had reached the site and 

was in the process of being erected. 

xvi) On 04.12.2014, HVPNL sent a letter to the Petitioner in response to Petitioner’s 

letter dated 25.11.2014 stating that as per the report submitted by the 

Petitioner, 315 MVA 400/220 kV ICT-1, which tripped on 30.05.2014, was sent 

to the manufacturer for repair and after repair has been placed back on 

01.12.2014. The Petitioner was requested to intimate detailed reason of taking 

6 months for its repair, and the transportation time taken. The cost incurred on 
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repair work along with transportation charges with copy of work order were 

required to be sent to HVPNL.  

xvii) On 09.12.2014, the Petitioner sent a letter to HVPNL in response to HVPNL’s 

letter dated 04.12.2014, stating that Petitioner only took 6 months time for 

bringing back damaged transformer into service against a typical repair time of 

10 months. The Petitioner has regularly kept HVPNL informed regarding the 

progress from time to time. All details will also be shared with Independent 

Engineer of such repairs.  Appointment of Independent Engineer accordingly 

needs to be expedited by HVPNL.  

xviii) On 17.12.2014, HVPNL sent a letter to the Petitioner requesting to intimate 

detailed reason for taking 6 months’ time for report of ICT-1, along with the cost 

incurred on repairs.  

xix) On 22.12.2014, the Petitioner wrote to HVPNL stating that requisite details 

regarding time taken for repair have already been submitted to HVPNL. Since 

as per the Transmission Agreement, time taken on factory repair of ICT had to 

be decided by Independent Engineer, HVPNL was requested to finalise 

appointment of Independent Engineer, which had been inordinately delayed.  

xx) On 13.01.2015, the Petitioner wrote to HVPNL stating that details of repair time 

had been provided in letters dated 09.12.2014 and 22.12.2014. Further, in the 

Transmission Agreement wherever time limits were indicated for repair of 

certain type of defects, maximum time limits were specified and individual 

activities of the process thus become irrelevant. The Transmission Agreement 

nowhere provides for sharing of costs incurred on repair. HVPNL had been 

requested to appoint an Independent Engineer immediately to conclude the 

matter. It was also urged that such vital issues could not be unilaterally decided 

by HVPNL.  

HVPNL had ignored the fact that break-down of a transformer was not its 

malfunctioning; factory repair of ICT was not covered in schedule ‘K’ of 

Transmission Agreement which spell out time limit for repair and maintenance 

activities that could be carried out at site.  HVPNL did not agree to 

Concessionaire’s proposal to keep the issue of time limit for repair of ICTs open 

which could be left to Independent Engineer to recommend later.   

1. INTER CONNECTING TRANSFORMER-2(ICT-2)  

xxi) On 03.01.2015, ICT-2, 315 MVA, 400/220 KV at Kabulpur failed while in 
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service. Information on this was conveyed to HVPNL vide letter dated 15.01.15 

after completion of investigations and internal inspections. The Petitioner vide 

its letter dated 30.01.2015 conveyed to HVPNL that ICT-2 was already under 

repair and as per recommendations from manufacturer, rehabilitation of 

subjected ICT was being done at site. Further, the Petitioner and CGL were 

ensuring fastest repair of the bushings and rectification work of ICT-2 would be 

complete in the meantime. The transformer had suffered internal and external 

damages, all its bushings were damaged and had to be transported back to the 

manufacturer’s works for repairs. On receipt of bushings back at site, ICT-2 

would be restored within 6 days.   

xxii) On 09.02.2015, the Petitioner wrote to HVPNL stating as follows:- 

(a) Post failure on 03.01.2015 at 23:33 hrs, firstly, Sweep Frequency 

Response Analysis Test was conducted on 05.01.2015. Simultaneously, as per 

set procedure, the services team of the manufacturer, M/s CGL, reached site 

on 05.01.2015 and jointly with the Petitioner carried out all Low Voltage tests. 

(b) Since these tests did not reveal any major damage, internal inspection 

had to be carried out, which was done on 11.01.2015. Through extensive 

internal inspection, it was seen that primarily High Voltage lead of R-phase 

winding and the leads of 33 kV windings had signs of flash overs. 

(c) In the interest of quick restoration of ICT-2, a decision has been taken 

to repair the transformer at site. However, all major components required for 

repair will have to be manufactured and processed at manufacturer’s works. 

(d) Exact time frame for restoration of transformer that has experienced 

external and internal defects is not specified in the Schedule-K of the 

Transmission Agreement. 

(e) In view thereof, it is requested once again to expedite appointment of 

Independent Engineer so that the issue may be referred to him. 

xxiii) On 13.03.2015, the Petitioner sent a letter to HVPNL stating as under:- 

(a) The Petitioner has gone through the draft bills of Unitary Charges for 

the month of February 2015, and does not agree with the deductions proposed 

in respect of damage and restoration time of ICT-1. 

(b) Schedule-K does not apply to the present situation as emphasized in 

various letters by the Petitioner. 

(c) Similar deductions proposed for damage and restoration of ICT-2 are 
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also not acceptable to the Petitioner. The transformer had suffered internal and 

external defects, rectification time for which is not stipulated in the 

Transmission Agreement. 

(d) HVPNL is requested to consider the situation pragmatically and not to 

levy penalties and refer these incidents to the Independent Engineer. 

xxiv) On 17.03.2015, HVPNL wrote to the Petitioner in response to the Petitioner’s 

letter dated 13.03.2015, stating as under:- 

(a) Damage of ICT-1: HVPNL had requested the Petitioner to provide 

detailed reason of taking 6 months’ time for repair along with cost incurred on 

repair work. Due to non-submission of requisite information, HVPNL is left with 

no option but to deduct penalty in line with Article 17.9 of the Transmission 

Agreement. 

(b) Damage of ICT-2: As per the Petitioner’s letter dated 30.01.2015, the 

Petitioner had requested for 45 days’ time for repair. But after completion of 

more than two months, no report on its failure has been supplied. As on date, 

the transformer is still under repair at substation site. 

(c) Accordingly, both the incidents of failure have been examined carefully 

and deducted penalty amount as per the Transmission Agreement. 

xxv) As stated above ICT-1 had to be transported to the manufacturer’s works for 

repair or replacement of windings, repair of all nine of its bushings, the 

concessionaire after constant follow up at the management level of the supplier 

and rigorous monitoring of the repair process; finally restored the transformer 

on 01.12.2014 taking an overall time of 185 days.  

xxvi) ICT-2 on the other hand which had broken down on 03.01.2015 was restored 

on 06.04.2015 after carrying out repairs of the transformer HV lead at site after 

receipt of processed insulation material from the suppliers works. In this case 

also all nine bushings had to be sent to the manufacturer’s works for repairs. In 

addition weather during this repair process was extremely cold being the 

months of Jan and Feb 2015 it took longer time to dry out the transformer 

which was exposed to wet atmosphere during repair. The Concessionaire took 

an overall time of 95 days for restoration of 315MVA ICT-2.  

xxvii) On 26.03.2015, the Petitioner responded to HVPNL’s letter dated 17.03.2015 

and stated that the Petitioner had always conveyed its disagreement to the 

approach adopted by HVPNL on these penalties and deductions made on this 
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account from the bill of February 2015. In light of the foregoing, and invoking 

Article 44 of the Transmission Agreement, the Petitioner could not accept 

unilateral view of HVPNL. Accordingly, appointment of Independent Engineer 

may be expedited.  

xxviii) On 14.05.2015, the Petitioner wrote to HVPNL, referring to all previous letters 

sent by the Petitioner, and stating as under:- 

 (a) HVPNL has also levied penalties of Rs. 56.43 lacs and Rs. 20.88 lacs 

on account of delay in restoration of ICT-1 and ICT-2, even though the 

Petitioner has clarified that Schedule-K does not cover in the instant case. 

(b) In the absence of Independent Engineer, HVPNL has no authority 

under the Transmission Agreement to levy penalty. 

(c) Accordingly, HVPNL is requested to give the Petitioner an opportunity 

under Article 44.2 to attempt amicable settlement.  

xxix) Pursuant to the bidding process undertaken by HVPNL, M/s Feedback Infra 

Pvt. Ltd. was appointed by HVPNL on 01.07.2015 as the Independent Engineer 

for the Transmission System. It would be observed that the project did not have 

Independent Engineer to mediate and to resolve the dispute between the two 

parties, which is a major breach of contract on the part of HVPNL.  

xxx) On 18.11.2015, the Petitioner wrote to the Independent Engineer i.e. M/s 

Feedback Infra Pvt. Ltd. duly raising the issues of the repair time for ICT-1 and 

ICT-2 and wrongful deductions made by HVPNL thereof. The concessionaire in 

this letter had explained that incidences of ICT-1 & ICT -2 are cases of major 

failures/breakdowns of 400kV class 315MVA transformers and are not simple 

cases of “malfunctioning”.  It needs to be appreciated that “malfunctioning” is a 

situation in which equipment is not fully functional or is under/poorly performing 

and with some minor rectification work, the performance can be completely 

restored. Further in case of malfunctioning it is feasible to carry out 

rectifications at site itself. Further breakdown of 315MVA ICT is a major event 

and in such a case had generally to be attended at the factory level.  The 

Schedule K is very general in nature and is not exhaustive as it does not 

envisage all kinds of deficiencies/breakdown/situations, and does not 

differentiate between the voltage level of the equipment and is applicable for 

reasonable repairs/rectification which can be carried out at site and does not 

involve factory repair (transportation to factory and repair thereat). Attention of 
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HVPNL was drawn to CERC notification dated 17.09.2012 {Central Electricity 

Regulatory Commission (Standard of Performance in Interstate Transmission 

License) Regulations, 2012} On going through this notification in conjunction 

with its draft circulated on 28.09.2010, it would be found that CERC guidelines 

at clause 5 (page 3-5) “Standard of Performance” (b) Restoration Time, permits 

a period of four months for restoration of faulty transformer by a spare 

transformer (120 days). It is obvious that higher time would be required for 

factory repair of transformer. Factory repair invariably involves procurement of 

fresh winding material, insulations, etc. and their processing and testing at the 

works which are all time taking activities. In this regard attention is invited to the 

draft regulations circulated on 28.09.2010 which state that POWERGRID the 

sole CTU the largest owner of EHV network with its massive resources has 

been taking a period of 350-400 days for restoration after factory repair of ICT 

and 120 days to restore by diverting transformer from other site. In view of 

above it may be noted that the time taken by the Concessionaire in restoration 

of both the ICTs is reasonable, as per best Industrial practice and within the 

CERC norms.  

xxxi) On 15.09.2016, HVPNL wrote to M/s Feedback Infra Pvt. Ltd. stating that in 

reference to point No. 2 of Minutes of Meeting dated 06.09.2016, enclosed are 

copies of entire correspondences made between HVPNL and the Petitioner 

regarding delay in repair time for ICT-1 and ICT-2.  

xxxii) On 01.12.2016, M/s Feedback Infra Pvt. Ltd., i.e. the Independent Engineer, 

submitted its Report regarding the issue of penalty for delay in 

repair/restoration of both 315 MVA, 400/220 kV ICTs. The Report, inter alia, 

stated as under:- 

(a) Schedule K of the Transmission Agreement enumerates various types 

of defects/deficiencies of transmission line and substation equipment and time 

limit for repair/rectification of these defects/deficiencies. 

(b) It is clear from the given time limit of 30 days that whatever may be the 

internal fault, it is of such nature that it could be rectified/repaired at site itself. 

Even then 30 days limit seems to be inadequate period for fixing/repairing 

these faults. 

(c) Time limit for repair of ICT-1, which has suffered extensive damages 

requiring repairs at Manufacturer’s Works have not been specified at Schedule 
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K. Therefore, other provisions of the Transmission Agreement must be looked 

at, including Clause 3.1 and of Schedule-K and Clause 6.7 of Schedule-N. 

These clauses of Transmission Agreement exclusively state that in the event 

an activity is not defined in Schedule ‘K’, such repairs shall have to be carried 

out by the concessionaire in conformity with Good industry practices with its 

time limit declared by an Independent Engineer.  

 (d) Independent Engineer has gone through Central Electricity Regulatory 

Commission (CERC) Notification dated 28/02/2010 Annexure-II Page 3 of 4, 

item -1 (a) under “Restoration after repair of failed transformer”, the total repair 

time range is given as 350 – 450 days against which the concessionaire took 

185 days for factory repair of ICT-1 which needed winding replacement. 

(e)  IE has confirmed that it has obtained activity wise actual time taken for 

ICT-1 repair but time taken for any sub activity has no relevance as overall time 

limit stipulated by CERC has been adhered to and is confirming to Good 

industry practice.  

(f)  As for as repair time for ICT-2, IE has stated that in this case also time 

frame for repair/restoration of transformer that has experienced external 

damage and internal faults and whose bushings and major components are 

required to be repaired / manufactured in the factory is not specified under 

schedule ‘K’ of transmission agreement.  

As per CERC draft Notification dated 28/09/2010 Annexure-II Page 4 of 

4, item -2 under heading “Site Repair” (involving bushings / OLTC / Core 

earthing of failed transformer) the time period given is from 75 to 300 days 

depending upon type of repair and availability of ready spares.  Jhajjar 

Transmission Company Limited took 94 days for site repair / restoration of ICT-

2 which is well within the CERC norms and in line with Good industry practices. 

xxxiii) On 13.02.2017, HVPNL wrote to the Petitioner stating that:- 

(a) The issue of repair time of Power Transformer at 400 kV Kabulpur 

Substation has been discussed and view point of HVPNL has also been 

addressed in the review meeting held on 03.08.2016. 

(b) However, the same was not considered by M/s Feedback Infra 

(Independent Engineer) while giving opinion on the subject. 

(c) In view thereof, after careful examination, that HVPNL has deducted a 

total penalty of Rs. 66,43,244/-, with approval of MD, HVPNL, due to delay in 
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repair of ICT-1 and ICT-2, in line with the provisions of the Transmission 

Agreement. 

xxxiv) The Petitioner, on 28.02.2017 in compliance with requirements of Article 44.2 

of the Transmission Agreement, sent a Notice to the Managing Director of 

HVPNL, inter alia, stating that this dispute on restoration time of ICT-1 and ICT-

2 needs to be settled following HVPNL’s disagreement with recommendations 

of Independent Engineer.  This letter stated as under:- 

(a) Despite the restoration of ICT-1 and ICT-2 by the Petitioner, HVPNL 

has wrongly levied penalties of Rs. 56.43 lakhs and Rs. 20.88 lakhs on account 

of “delay in the restoration of ICT-1 and ICT-2” from the Unitary Charges for the 

month of February 2015 and March 2015. 

(b) Petitioner in its various letters, including 15.11.2014, 25.11.2014, 

09.12.2014, 22.12.2014, 13.01.2015, 09.02.2015, has explained that Schedule-

K covers time limit only for site repair of transformers and not for factory repair 

like in the case of ICT-1. In fact, Schedule-K does not cover all possible kind of 

faults that may occur in a transformer, like in the case of ICT-2. 

(c) The present issue is a case of major failure/break-down of 400 kV class 

315 MVA transformer and is not a simple case of “mal-functioning”. 

(d) The dispute was referred by the Petitioner to the Independent Engineer 

vide letter dated 18.11.2015, invoking Article 9 of the Transmission Agreement. 

(e) The Independent Engineer has confirmed, vide its Report dated 

01.12.2016 that Schedule-K is not applicable to the present circumstances. 

(f) Accordingly, the dispute is being referred to the MD of HVPNL and 

Chairman of Board of Directors of the Petitioner, in furtherance of the 

procedure prescribed in Article 44.2 of the Transmission Agreement. 

(g) In the event of failure to comply with requirements of Article 44.2, the 

Petitioner would be constrained to proceed as per Article 44 of Transmission 

Agreement and avail the remedy available in accordance with law. 

The Independent Engineer expressed his view that the matter should be 

considered as per CERC norms – good industry practice guidelines considering 

that there was no such clause in TA justifying time duration of “Restoration after 

repair of failed transformer”. 

xxxv) A conciliation meeting between MDs of HVPNL and the Concessionaire took 
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place on 26.04.2017; however, the issues remained unresolved.   HVPNL had 

unilaterally released the minutes of this meeting which neither considered 

Concessioner’s view point nor truly reflected the discussions.  In view thereof, 

the Petitioner is constrained to approach this Commission for grant of 

appropriate relief. 

 

A.2  Submissions regarding repair time for ICT-1 and ICT-2    

xxxvi) From the correspondence between HVPNL and Concessionaire as referred 

above it clearly emerges that HVPNL has disagreed with the opinion of 

Independent Engineer, ignored the Good industry practices including CERC 

Notification dated 17.09.2012 (Standard of Performance of Interstate 

licensees), Regulations 2012 and its draft circulated amongst all the utilities in 

the country dated 28.09.2010 which inter-alia covers restoration time of failed 

transformers.   It has simply held  on to its opinion that the time limit of 30 days 

applies even to major repairs of ICTs including winding replacement, repair and 

replacement of bushings, repair at manufacturer’s works including its to and fro 

transportation time.    

xxxvii) It is submitted that the damage in case of both ICT-1 and ICT-2 constituted a 

major breakdown. ICT-1 along with all its bushings  had to be transported to the 

factory of the manufacturer for repairs, whereas in case of ICT-2 several parts 

had to be removed, repaired and replaced, also at the factory of the 

manufacturer, along with all its bushings. It is submitted that, it is evident from 

the facts that the present case is not a case of a mere malfunctioning of the 

transformers.  

xxxviii) Article - 17.2 of TA “Maintenance Requirements / Operation and Maintenance” 

states that the Concessionaire shall carry out maintenance requirement as set 

forth in Schedule-K at all times during the operation period of the transmission 

project. 

The obligations of the Concessionaire in respect of maintenance requirement 

shall include repair / deficiency specified in Annexure-1 of this Schedule-K 

within the time limit set forth therein. Please refer to Sr. No. II (iii) of this 

Annexure, which prescribes the following time limit for repair/rectification of 

power transformers:- 

Malfunctioning of power transformer Time limit for repair/rectification 
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1.Low oil level and leakages from body and radiators 6 hours 

2.Oil quality deterioration 30 days 

3.External defects in transformer mountings and its accessories 24 hours  

4.Malfunctioning of power transformers due to internal defects        30   days 

 

xxxix) Schedule ‘K’ of TA enumerates various types of defects/deficiencies of 

transmission line and substation equipment and time limit for repair/rectification 

of these defects/deficiencies.  In this schedule under ‘Sub-Station’ at Sr. No. iii 

(4) the nature of defect/deficiency mentioned as ‘Malfunctioning of power 

transformers due to internal defects’ and against this time limit for repair / 

rectification is given as ’30 days’.  We can understand the malfunctioning of a 

circuit breaker due to problems in its operating mechanism/interrupting 

chamber or for an isolator when any of its contacts (phases) doesn’t open or 

close properly.  We can also understand the malfunctioning of protection relay 

when it does not do the selective tripping as required or when it under-

reaches/over-reaches.  Buchholz relay of transformer may malfunction or 

OLTC of transformer may malfunction when its operating mechanism fails to 

select designated tap. One of the cooling fans or pumps may not operate 

temporarily in which case transformer will continue to be in service 

(malfunction) though on to its full capacity.  

It needs to be appreciated that “Mal-functioning” is a situation in which 

Equipment is not fully functional or in under/poorly performing and with some 

minor rectification work, the performance can be completely restored. Further in 

case of “Malfunctioning”, it is feasible to carry out required rectifications at site 

itself. On the other hand, breakdown of a 315 MVA, 400 KV transformer is a 

major event and in such a case it has to be generally attended to at the factory 

level/premises. 

The above elaboration / illustration is given to clarify where malfunctioning is 

possible and where it is not.  It is clear that time limit of 30 days cannot be 

applicable in case of break down/failure of ICTs. It may be noted that in case of 

a 315 MVA Transformer one may need more than 30 days of time just to drain 

oil, carry out internal inspection, carry out LV & SFRA test and deciding 

whether repair has to be done at site or at the works.  Overall restoration time 

shall depend upon extent of damage suffered which can be assessed once the 

transformer is sent back to the factory and dismantled under expert 

supervision. 
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xl) That it is requested to look at the failure of ICT-1 and ICT-2; 

a)  Failure of ICT-1 at 400KV Kabulpur Sub-station. 

ICT-1 failed on 30.05.2014 and was brought back in service on 01/12/2014 i.e. 

in 185 days after undergoing major repairs at Manufacturer’s works at Mumbai.  

From the submissions/elaboration in Para 38 above, it will be clear that failure 

of power transformer which had suffered extensive damages requiring repairs 

at Manufacturer’s Works, ‘Nature of Defect and Deficiency’ and corresponding 

‘time limit’ for repairs have not been specified at Schedule ‘K’ (Annexure 1).  

We have to therefore look to other TA clauses which may guide in the matter.  

Such TA clauses are reproduced below: 

Clause 3.1 Schedule-‘K’ - other defects and deficiency: 

 “In respect of any defect or deficiency not specified in Annexure 1 of this 

Schedule ‘K’, the Concessionaire shall undertake repair or rectification in 

accordance with Good Industry Practice”. 

Clause 3.2, Schedule ‘K’ 

 “In respect of any defect or deficiency not specified in annexure 1 of this 

Schedule K, the IE may in conformity with Good Industry Practice, specify the 

permissible limit of deviation or deterioration with ref. to the Specification and 

Standard and any deviation or deterioration beyond the permissible limit shall 

be repaired or rectified by the Concessionaire within the time limit specified by 

the Independent Engineer.” 

 Clause 6.7, Schedule ‘N’ 

 “In respect of any defect or deficiency referred to in Para 3 of Schedule K, the 

Independent Engineer shall, in conformity with Good Industry Practice, specify 

the permissible limit of deviation or deterioration with reference to the 

Specification and Standard and shall also Specify the time limit for repair or 

rectification of any deviation or deterioration beyond the permissible limit” 

Hence keeping in view the stipulations of above mentioned Clauses, we have 

to rely on Good Industry Practice and CERC guidelines.   

The total restoration time of this ICT was 185 days which involved following 

major activities: Site investigations, dismantling and loading -28 days, Receipt 
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at Mumbai works - 56 days, dismantling, investigations, procurement and 

manufacture, assembly, shop testing and ready for dispatch - 69 days, receipt 

at site and commissioning - 32 days (total-185 days). POWERGRID 

Corporation who happens to be the largest Owners of EHV assets in the 

country, during the meeting of the task force established by CERC to evolve 

Standards of Performance of Interstate Transmission Licensees has confirmed 

that they take 350-450 days to restore failed transformers after factory repair. 

Further CERC in its regulations dated 17.9.2012 “Standards of Performance of 

Interstate licensees” at chapter 2 cl. 5.0(b)” Restoration time” has laid down a 

time limit of 120 days (from the draft of this regulations dated 28.09.2010 which 

covers other modes of failures and replacements, this time limit is applicable 

when spare transformer is diverted from another location).  It is therefore 

established that the time of 185 days taken by the Concessionaire is 

reasonable and in line with the best industry practices. 

IE in its report dated 01.12.2016 has concluded that the restoration time of 

factory repair of ICT is not covered under schedule-K. With the aim of finding 

out reasonable restoration time he has gone through Central Electricity 

Regulatory Commission, Notifications dated 28.09.2010 annexure-II page 3of 4 

item no. 1 (A) under restoration of failed transformer the total repair time is 

given as 350-450 days. Thus endorsing the time taken of 185 days by the 

Concessionaire as good Industry practice. IE had also collected from the 

Petitioner the activity wise actual time taken for ICT-1 repair but time taken for 

any sub-activity has no relevance as overall time limit stipulated by CERC has 

been adhered to and is conforming to Good Industry Practice. 

Hence Independent Engineer expressed the view that this matter should be 

considered as per CERC Norms – Good Industry practice guidelines 

considering there is no such clause in TA justifying the time duration of 

“Restoration after repair of failed transformer”. 

b)  Failure of ICT-2 at 400KV Kabulpur Sub-Station 

As mentioned above ICT-2 failed on 03.01.2015 and was brought back into 

service on 06/04/2015 after carrying out the repair of HV lead at site.  The 

Petitioner and Engineers from CGL jointly carried out the internal inspection 

and found that HV lead of R phase winding and leads of 33 KV had signs of 
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flashover.  All three windings were apparently not damaged.  In the interest of 

quick restoration, it was decided to repair the transformer at site.  But the 

bushings were sent to Mumbai/Nasik and Aurangabad for repairs.  Other 

materials required for repairs were manufactured and processed at 

Manufacturer’s Works.  

As made clear for ICT-1 repairs, it is seen in this case also that no time frame 

for repairs / restoration of transformer that has experienced external damage 

and internal faults and whose bushings and major components are required to 

be repaired/manufactured in the factory is specified under Schedule-K of TA.  

As per the earlier quoted relevant TA Clauses we have to follow the Good 

Industry Practice as per CERC. 

As per CERC draft Notification dated 28/09/2010, Annexure II, page 4 of 4, 

item 2, under heading site repair (involving bushings / OLTC/Core earthing of 

failed transformer), the time period given is from 75 to 300 days depending on 

the type of repair and availability of ready spares. Petitioner took 95 days for 

the site repair/restoration of ICT-2 after receipt of repaired bushings; which is 

well within the CERC norms and in line with Good Industry Practice.  

Independent Engineer is also of the view that this matter should be considered 

as per CERC Norms – Good Industry practice guidelines considering there is 

no such clause in TA justifying the time duration for Site repair (involving 

bushings/OLTC/Core earthing of failed transformer). 

xli) That the Independent Engineer has also recommended that future 

interpretation of the Transmission Agreement clauses should be based on the 

relevant CERC norms (wherever applicable) and Good Industry Practices. 

xlii) In view thereof, the Petitioner has approached this Commission, invoking 

Article 44 of the Transmission Agreement, seeking appropriate directions and 

orders from this Commission to HVPNL for refund of the wrongly imposed 

penalty of Rs.  77,30,583 /-.  

B. Wrongful calculation of the Reliability Parameters of System Capacity and 

consequent incorrect deduction of amounts by HVPNL 

B.1  Facts pertaining to the issue of Reliability Parameters 

xliii) On 12.10.2012, the Petitioner wrote a letter to HVPNL with regard to the issue 
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of over-voltage in the Transmission System, and requesting HVPNL to take 

suitable measures to control over-voltage, so that the system equipment is not 

affected.  

xliv) On 04.01.2013, the Petitioner wrote to HVPNL, with regard to direct tripping on 

account of over-voltage, stating that the occurrence of over-voltage is a Forced 

Outage and is beyond the control of the Petitioner. Over-voltage cannot be 

controlled by the Petitioner since:- 

(a) Line Reactors is not the scope of the Petitioner. 

(b) There is no underlying system created by HVPNL. 

(c) Article 17.8.2 of the Transmission Agreement clearly states that any 

loss or reduction in availability of System Capacity occurring due to Force 

Outage will not be attributable to concessionaire. 

xlv) On 25.01.2013, HVPNL wrote to the Petitioner regarding Tripping analysis 

detail of Circuits emanating from 400 kV Dipalpur.  

xlvi) On 28.02.2013, the Petitioner sent a Notice to HVPNL stating as under:- 

(a) The Petitioner has received the payment of Unitary Charges for the 

month of January 2013 after deducting Rs. 12,03,287/- (Rs.11,53,854/- towards 

RMU and Rs. 49,433.00 against overvoltage),. 

(b) While going through the details of deductions, it is observed that the 

same has been effected due to shortfall in Transmission System Availability 

and Reliability Index during the month due to tripping of the transmission 

system. 

(c) High voltage experienced in the system was direct fallout of a large 

scale load crash. The Petitioner has no means to control the over-voltage. 

(d) Reactive power flows are not in the control of the transmission licensee. 

Under the Transmission Agreement all charges on account of reactive power 

shall be borne by the Authority 

(e) Even as per the Haryana Grid Code, nowhere have transmission 

licensees been made responsible for Voltage Control, except to obey the 

instructions of SLDC in this regard.  

(f) The Petitioner has faced the problem of over-voltage in the past as well, 

which was duly intimated to the SLDC. The reason behind it is that the 

underlying transmission system has not been built and transformers are 

energized without load. Accordingly, the Petitioner is neither could not have 
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controlled the breakdown on 17th and 18th January.  

(g) In letter dated 25.01.2013, HVPNL mentions tripping of only 4 

transmission lines on 17th and 18th January. However, in its report dated 

04.02.2013, SLDC mentions tripping of 6 transmission lines. HVPNL has 

recorded a wrong reason for tripping of lines i.e. “Overloading & DT”, whereas it 

was actually over voltage. 

(h) The MD, HVPNL was accordingly requested to intervene and process 

payment of balance amount of Rs. 12,03,287/- released immediately. 

xlvii) On 25.03.2013, HVPNL sent a letter to the Petitioner stating that the request 

made by the Petitioner in its letter dated 28.02.2013 has been examined and 

found not acceptable. It was further stated that Article 21.3.1 of the 

Transmission Agreement stipulates that there is only 2.25 force tripping in each 

bay/element at 400 kV substation Kabulpur and Dipalpur in an Accounting Year 

allowable to the Concessionaire, beyond which penalties as per Article 21.3.2 

will be levied. Accordingly, it was stated that the deductions had been made.  

xlviii) On 26.04.2013, the Petitioner sent a letter to HVPNL stating that though it has 

been amply made clear vide letter dated 28.02.2013 that the trippings on 

17.03.2013 and 18.03.2013 were due to over voltage, for which the Petitioner 

cannot be held responsible, yet the same has been ignored in HVPNL’s reply 

dated 04.04.2013. Trippings on 17.01.2013 and 18.01.2013 due to over voltage 

were beyond the control and shall not be considered while computing Reliability 

Index. Similarly, since there was no delay in the restoration of the lines, the 

outage period shall also not be counted towards Unavailability computation. 

HVPNL is once again requested to release balance payment withheld by them.  

xlix) On 29.04.2013, the Petitioner once again wrote to HVPNL stating as under:- 

(a) As Availability is measurable for the System Capacity of the 

Transmission System, Reliability is also measurable for the System Capacity in 

an Accounting Year, as per Article 21.3.1 of the Transmission Agreement. 

(b) That penalties shall be based on Forced Outages of the Total System 

Capacity computed from the Forced Outages on an individual element to arrive 

at total Forced Outages in the system in an Accounting Year. 

(c) Attention is drawn to Article 21.3 of the Transmission Agreement. If 

HVPNL’s interpretation is applied, even if Availability of the Total System is 

achieved at 99.9% plus, even then the Petitioner would be short of meeting 
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Reliability which will give rise to an absurd situation. 

(d) Accordingly, penalty can only be imposed on a Total System Capacity 

basis, instead of Individual Element basis. 

(e) HVPNL is requested to provide correct interpretation / understanding of 

the Transmission Agreement provision to avoid undue deductions from the 

monthly bills, and refund the payments deducted on account of individual 

element based calculations. 

l) On 07.06.2014, the Petitioner wrote a letter to HVPNL regarding the 

“Methodology for calculating Reliability as per the Transmission Agreement”, 

reiterating that the Petitioner does not agree with HVPNL’s interpretation for 

Reliability calculations, and hence does not accept the penalties of Rs. 

38,76,425/- levied for the years 2012-13 and 2013-14. To elaborate the 

issue again attention of HVPNL was drawn to Article 21 of TA “Key 

Performance Indicators” on the basis of which Concessionaire performance is 

to be evaluated and payment regulated. Two performance indicators to be 

delivered by the Concessionaire as defined herein are: first is “Availability” and 

other is “Reliability”.  The clause 21.2 and 21.3 of TA, both the parameters are 

linked to the system capacity. Clause 21.2 of TA clearly indicates that 

“Availability” is to be measured for the system capacity as a whole for the 

Transmission System and not on individual circuit or lines or feeders. This 

principle is rightly being applied by Authority while calculating availability. 

Similarly on “Reliability” clause 21.3 of TA in the beginning itself states 

“Reliability of the system capacity in an accounting year shall be measured in 

terms of forced outages occurring on individual elements of the system 

capacity ….”. Accordingly bay outages are to be calculated for both the 

substations as a whole and not station-wise or bay-wise, as being done by the 

Authority in case of “Availability”. As there are 29 bays in each of the two 

stations, total being 58, total number of forced outages permitted are 131 

(58x1.5x1.5) in accounting year before any deduction can be made by the 

Authority. In light of this no deduction can be applied as per the stipulations of 

Transmission Agreement till 131 outages take place on both stations in an 

accounting year.  

Accordingly, HVPNL was once again requested to review its stand in light of 

the provisions of the Transmission Agreement and refund the aggregated 



 

24 | P a g e  
 

amount of Rs. 38,76,425/- deducted from the bills of 2012-13 and 2013-14, 

along with interest.  

li) On 10.07.2014, the Petitioner once again wrote to HVPNL stating that under 

the Transmission Agreement, Reliability is to be measured in terms of a 

specific Unit called as Reliability Measurement Unit for all purposes and not in 

terms of individual outages. However, HVPNL has been making deductions just 

as outages exceed 2.25 outages i.e. 1.5 RMU whereas as per the 

Transmission Agreement, it should be applied only when next RMU in excess 

of 1.5 RMU is reached i.e. 2.5 RMU/3.75 outages. Fractional RMU deductions 

are not admissible.  

lii) On 08.08.2014, HVPNL wrote a letter to the Petitioner in response to the letter 

dated 10.07.2014 of the Petitioner. It relied on its letter dated 25.03.2013 for 

calculation of Reliability. Regarding the fractional RMU deduction, it was stated 

that Reliability is being measured in terms of specific unit RMU. The deduction 

is being made as and when Reliability exceeds 1.5 RMU. Penalty of 1% of 

Unitary Charge of each RMU in excess of 1.5 RMU is the method of calculation 

of the amount of penalty. There is no perplexity in calculation of Reliability in 

fraction. 

liii) On 31.03.2015, the Petitioner wrote to HVPNL regarding refund of the 

deductions made during 2012-13, 2013-14 and 2014-15, stating as under:- 

(a) While the Petitioner has been contesting the approach adopted by 

HVPNL for calculating Reliability, penalties of Rs. 38,72,161/-, Rs. 2,48,408/- 

and Rs. 1,85,046/- for the years 2012-13, 2013-14 and 2014-15 have been 

unilaterally levied by HVPNL. 

(b) In this regard, Item 69 of the “Pre-Bid Queries by Prospective Bidders 

and Reply thereof” may be noted. The same makes it explicitly clear that 

Reliability parameter is to be calculated for the entire system capacity and 

penalty is applicable only when outages exceed 1.5 x 1.5 x total number of 

elements in both the substations i.e. 131 in the present case. 

(c) Therefore, the deductions have been wrongly made and required to be 

refunded. The total amount of penalties deducted for the last three years period 

is Rs. 43,05,615/-, which may be refunded along with interest, with reference to 

Article 26 of the Transmission Agreement. 

liv) On 24.04.2015, HVPNL responded to the Petitioner’s letter dated 31.03.2015, 
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stating that the issue has already been discussed in a meeting at the 

Petitioner’s office. HVPNL is calculating penalties on account of poor Reliability 

in line with the Article 21.3 of the Transmission Agreement.  

lv) On 08.05.2015, the Petitioner wrote to MD, HVPNL stating that the method 

adopted by HVPNL to calculate Reliability is not in line with the Transmission 

Agreement. Clarifications issued by HVPNL at the bidding stage endorses the 

Petitioner’s opinion explicitly i.e. Reliability is to be measured in terms of forced 

outages occurring on individual elements of the system capacity as a whole, 

not on individual elements. Accordingly, an opportunity for Conciliation under 

Article 44.2 may be given to attempt amicable settlement.  

lvi) On 09.06.2016, the Petitioner wrote to M/s Feedback Infra Pvt. Ltd. i.e. the 

Independent Engineer referring the “Dispute regarding calculation of Reliability 

parameter as per Transmission Agreement”. Attention was drawn of the 

Independent Engineer to the pre-bid clarifications issued by HVPNL which 

endorses Concessionaire opinion explicitly  i.e. reliability is to be measured in 

terms of forced outages occurring on individual elements of the system 

capacity as a whole, not on individual elements.  

lvii) On 08.09.2016, HVPNL wrote to the Petitioner with respect to the “Dispute 

regarding calculation of Reliability parameter as per Transmission Agreement”, 

enclosing HVPNL’s letter dated 24.12.2009 along with all enclosures and 

addendum in respect of outcome of earlier pre-bid discussions.  

lviii) On 25.10.2016, the Petitioner sent a letter to M/s Feedback Infra Ltd. i.e. the 

Independent Engineer, stating as under:- 

(a) Attention is drawn to HVPNL’s letter dated 08.09.2016, enclosing the 

Replies to pre-bid queries. Reference is made to S. No. 7 of the Table, Article 

21.3.1, Reliability, page 63 of the Transmission Agreement regarding method of 

calculating RMU and related penalties. 

(b) As per the original scope of the project, Kabulpur and Dipalpur have 29 

elements each. Accordingly to ‘Explanation’ to Article 21.3.1, 1 RMU of the 

Transmission System shall mean 1.5 x 58 = 87 forced outages. Once the 

number of forced outages exceed 87, HVPNL can issue caution and adverse 

communication till total forced outages reach 130.50 (131). 

(c) In the event total forced outages exceed 131, Concessionaire shall pay 

a penalty equal to 1% of the Unitary Charges for each RMU in excess of 1.5 
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RMU.  

(d) Keeping in view various provisions of the Transmission Agreement and 

pre-bid clarifications, the Independent Engineer is required to declare 

applicability of the penalty of RMU. Further, HVPNL may be advised to refund 

the penalties deducted so far. 

lix) On 15.12.2016, M/s Feedback Infra Pvt. Ltd. issued their Report on the issue of 

Reliability, observing as follows:- 

(a) Like “Availability” which is measured for System Capacity as a whole for 

the Transmission System and not for individual circuit or line, the same 

principle should be applicable to Reliability calculation. 

(b) In view thereof, no penalty can be levied for not meeting “Reliability” 

criteria under the stipulations of relevant clauses of the Transmission 

Agreement till Forced Outages numbers reach 132 and 135 in an Accounting 

year. 

(c) The penalties deducted so far by HVPNL by not following the 

methodology as elaborated, should be refunded to the Petitioner. 

lx) On 14.02.2017, HVPNL wrote to the Petitioner with respect to the “Dispute 

regarding calculation of Reliability Parameter as per Transmission Agreement”, 

stating as under:- 

(a) Independent Engineer has not considered justification/clarification by 

HVPNL in its Report dated 15.12.2016. 

(b) As per the provision of the Transmission Agreement, it is clear that 

interpretation of Articles would not be in the scope of the Independent 

Engineer. Thus, opinion by M/s Feedback Infra Pvt. Ltd. based upon 

interpretation of Articles is not acceptable to HVPNL and is disputed. 

(c) In terms of Article 23.6 and 44.2 of the Transmission Agreement, the 

dispute is required to be resolved in accordance with the Dispute Resolution 

Procedure. 

lxi) On 14.03.2017, the Petitioner wrote to the Managing Director HVPNL, in 

response to HVPNL’s letter dated 14.02.2017, stating as under:- 

(a) Right from commissioning stage in March 2012, there exists a 

disagreement between HVPNL and the Petitioner on method of calculating the 

Reliability parameters. The difference in approach has resulted in major losses 

to the Petitioner. 
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(b) In view of continuing disagreement, the dispute was referred to the 

Independent Engineer. The Independent Engineer gave its opinion vide its 

Report dated 15.12.2016. 

(c) In response to the decision/opinion of the Independent Engineer, 

HVPNL has conveyed that the said opinion is not acceptable to them. 

(d) Accordingly, the Petitioner is writing the present letter/notice in terms of 

Article 44 of the Transmission Agreement and referring the dispute to the 

Managing Director HVPNL and the Chairman of Board of Directors of the 

Petitioner for amicable settlement. 

(e) In the event of failure to comply, the Petitioner would be constrained to 

proceed as per Article 44 and avail remedy available in accordance with law. 

lxii) A conciliation meeting between MDs of HVPNL and the Concessionaire took 

place on 26.04.2017; however, the issues remained unresolved. HVPNL had 

unilaterally released the minutes of this meeting which neither considered 

Concessioner’s view point nor truly reflected the discussions.  In view thereof, 

the Petitioner is constrained to approach this Hon’ble Commission for grant of 

appropriate relief. 

B.2  Submissions regarding calculation of Reliability Parameters 

lxiii) The performance parameters highlighting obligations of the Concessionaire to 

operate the transmission system have been brought out at Clause 21.1, 21.2 & 

2.1.3 of the Transmission Agreement under Article-21 “KEY PERFORMANCE 

INDICATORS” namely 1) Availability 2) Reliability. 

lxiv) The formulae for calculating availability as provided for in the Transmission 

Agreement is generally based on CERC Notification on the subject and there is 

no dis-agreement or dispute between HVPNL and the Concessionaire. 

However, there exists a dispute between the two parties on the issue of 

Reliability right from commissioning of the project. For a quick reference both 

the parameters as defined in the Article - 21.2 & 21.3 are reproduced below: 

“21.2 Availability  
The Concessionaire shall procure that during the Operation Period, the 
Availability of the System Capacity is not less than the Normative 
Availability and incentives and penalties in relation to Availability shall 
be payable or recoverable, as the case may be, by the Authority in 
accordance with the provisions of Article 26. 

21.3 Reliability  
21.3.1 The reliability of the System Capacity in an Accounting Year (the 
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“Reliability”) shall be measured in terms of the number of Forced 
Outages occurring on the individual elements of the System Capacity in 
successive Reliability measurement units (the “Reliability Measurement 
Unit” or “RMU”). One Reliability Measurement Unit shall mean 1.5 (one 
point five) Forced Outages affecting the continuity or stability of supply 
for any element of the System Capacity in any Accounting Year, but 
only if it is caused on account of any event other than Force Majeure or 
an event described in Clause 17.8.2, and shall be calculated in 
accordance with the Specifications and Standards. 

 Explanation  
An element of the System Capacity shall mean any bay at a Sub-
station, but shall not include a spare bay. For the purposes of this 
Clause 21.3.1, a Sub-station shall be deemed to comprise a number of 
bays, and the term “bay” shall mean a part of a Sub-station containing 
switching and control devices connected to the bus-bar of the Sub-
station, designed for an electrical supply line, power transformer, bus 
coupler or bus reactor.  
21.3.2 The Concessionaire shall procure Reliability such that there are 
no more than 1.5 (one point five) RMU in each Accounting Year. In the 
event that the Reliability in an Accounting Year exceeds 1.5 (one point 
five) RMU, the Concessionaire shall pay to the Authority a penalty equal 
to 1% (one per cent) of the Unitary Charge for each RMU in excess of 
1.5 (one point five) RMU.  
21.3.3 The penalties pursuant to Clause 21.3.2 shall be due and 
payable on a monthly basis, and any errors thereof shall be corrected 
and reconciled within 15 (fifteen) days of the close of the relevant 
Accounting Year.” 

lxv) The objective of this parameter Reliability is to define a limit on number of 

forced outages occurring in the entire system capacity during an accounting 

year, beyond which penalties are to be levied. There is a dispute between 

HVPNL and the Concessionaire on the issue of fixing the cut-off number of 

force outages.   

lxvi) According to Petitioner, number of force outages occurring during an 

accounting year beyond which penalty is to be calculated for the entire system 

capacity and not on the basis of each element as read by HVPNL. 

lxvii) On 28.02.2013, the petitioner informed the Authority the trippings which 

occurred on 17.01.2013 and 18.01.2013 have been wrongly attributed to the 

petitioner. Consequently, HVPNL has erroneously deducted payments 

legitimately due to the Petitioner from the Unitary Charges Invoices. The 

Petitioner is relying on the definition of Reliability Parameters in the 

Transmission Agreement which requires that the Reliability Measurement Unit 

(“RMU”) be calculated for the entire system capacity and not on the basis of 

each element.  
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lxviii) On the issue of RMU the Petitioner in its letter dated 7/6/2014 submitted to 

HVPNL that Article 21 provides for two performance indicators viz. “Availability” 

and “Reliability”.  Both parameters are linked to the System Capacity. Article 21 

clearly indicates that Availability is to be measured for the System Capacity as 

a whole for the Transmission System and not on individual circuit or lines or 

feeders. Similarly, for Reliability, as per Article 21.3, bay outages are to be 

calculated for both the substations as a whole and not station-wise or bay-wise. 

At Kabulpur and Dipalpur substations, there are 29 elements/bays in each of 

the two sub-stations, total being 58, total number of forced outages permitted 

during an accounting year is 131 (58 x 1.5x1.5) before any deductions could be 

made by the authority.  Accordingly no deductions can be presently made as 

this limit has not yet been reached in any of the accounting years.   

lxix) The above methodology was reiterated by the Petitioner in its letter dated 

10/07/2014.  

lxx) HVPNL however did not accept the view point of the Petitioner and conveyed 

its disagreement vide its letter dated 08/08/2014 without any explanation. 

lxxi) On 31.03.2015 the Petitioner drew the attention of HVPNL to the discussions 

with the Prospective Bidders at the tendering stage wherein at item 69 of “Pre-

bid queries” by Prospective bidders and replies thereof were to be referred to.  

For the sake of quick reference relevant portions of the replies issued by 

HVPNL are reproduced below:- 

S
N 

Ref. to Doc/ 
Clause 

Queries, issues & Suggestions Bidder
Name 

Proposed Reply / Remarks 

69 21: Key 
Performance 
Indicators 

21.3.1: Please arrange to clarify 
the concept of Reliability 
measured in Reliability unit by any 
example. 
 
21.3.2: Concessionaire would be 
subject to reliability indices as per 
conditions of license.  Further, 
may provide incentive as per 
practice adopted for KPIs & others 

RPTL For avoidance of doubt, a Transmission 
System having number of Substations 
comprising of total 16 nos. Transformer bays 
and 10 line bays totaling to 26 elements of the 
system capacity under the Project.  One RMU 
shall mean 1.5x26=39 nos. of forced outages 
in one accounting year for the Transmission 
system as a whole which is within permissible 
limit.  It would invite caution and adverse 
communication if it exceeds the limit.  In the 
event the total forced outages exceed 1.5 
RMU = 1.5 x 39 = 58.5 outages in whole of the 
Transmission System, then it would invite 
penalty equal to 1% of unitary charge for each 
RMU (59 outage in whole of the Transmission 
System during the year) and on pro-rata basis 
thereafter.  Provision of penalty is specific to 
this contact.  

From the above bid clarification issued by HVPNL it is explicitly clear that 

reliability parameter is to be calculated for entire system capacity and penalty is 

applicable only when outages exceed 1.5x1.5xtotal number of elements in both 
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the substations.  In our case Kabulpur and Dipalpur substation have 58 

elements, 29 at each, penalty could be applicable on the concessionaire if total 

number of outages exceed 1.5x1.5x58, say 131 during the year.   

In response to Petitioner’s letter dated 31/03/2015 HVPNL reiterated its earlier 

stance without caring to respond to the clarification issued at the pre-bid stage.  

lxxii) The dispute was referred to Managing Director HVPNL on 08.05.2016 for his 

intervention as per Article 44 “Dispute Resolution”.   It may be mentioned here 

that the project did not have the Independent Engineer in place due to failure 

on the part of HVPNL to appoint the same, the matter hence had to be referred 

to the Managing Director, HVPNL for resolution directly.  No response was 

however received from the authority.    

lxxiii) In terms of Article 44 of the transmission agreement “Dispute Resolution” was 

referred by the Petitioner to Independent Engineer on 09.06.2016 who was 

appointed after gap of around 18.5 Months i.e. from 14.12.2013 to 30.06.2015.   

lxxiv) In pursuant to point no. 3 of the Minutes of the Meeting dated 06.09.2016 

between HVPNL, Independent Engineer and the Petitioner, HVPNL vide its 

letter dated 08.09.2016  had forwarded a copy of letter no.  CH-64/305/PPP-

102 dated 24.12.2009 along with all enclosures and addendum on outcome of 

earlier pre-bid discussions.  

lxxv) The Petitioner vide its letter dated 25.10.2016 drew attention to HVPNL’s letter 

dated 08.09.2016 wherein HVPNL had forwarded Addendum-1 to RFP and 

Transmission Agreement along with final bid clarifications issued to the bidders 

regarding method of calculating RMU and related penalties, HVPNL at Sr. No. 

7 of the table clause 21.3.1, reliability, Page-63 of TA have clarified as follows: 

“The reliability of the System Capacity in an Accounting year (the “Reliability”) 

shall be measured in terms of the number of forced Outages occurring on the 

individual elements of the System Capacity in successive Reliability 

measurement units (the “Reliability Measurement Unit” or “RMU”).  One 

Reliability Measurement Unit shall mean 1.5 (one point five) Forced Outages 

affecting the continuity or stability of supply for any element of the System 

Capacity in any Accounting Year, but only if it is caused on account of any 

event other than Force Majeure or an event described in Clause 17.8.2, and 

shall be calculated in accordance with the Specifications and Standards.  
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An element of the System Capacity shall mean any bay at a Sub-station, but 

shall not include a spare bay.  For the purposes of this Clause 21.3.1, a Sub-

station shall be deemed to comprise a number of bays, and the term “bay” shall 

mean a part of a Sub-station containing switching and control devices 

connected to the bus-bar of the Sub-station, designed for an electrical supply 

line, Power transformer, bus coupler or bus reactor. 

For avoidance of doubt, a Transmission System having 2 substations 

comprising of total 16 transformer bays and 10 line bays, totalling to 26 

elements of the system capacity under the Project, one RMU shall mean 1.5 x 

26 = 39 no. of forced outages in one accounting year for the Transmission 

System as a whole which is within permissible limit.  It would invite caution and 

adverse communication if it exceeds the limit.  In the event the total Forced 

outages exceed 1.5 RMU = 1.5 x 39 = 58.5 (rounded off to next whole number) 

outages in whole of the Transmission System, then it would invite penalty as 

stipulated in clause 21.3.2.” 

3. As per original scope of the project as highlighted in the Transmission 

Agreement, Kabulpur & Dipalpur have 29 elements at each of the two locations 

– total 58 elements under the project.  According to the ‘Explanation’ given in 

the para-2 above, 1 RMU for Jhajjar Transmission Project shall mean 1.5 x 58 

= 87 forced outages.  Once the number of forced outages exceed 87, HVPNL 

can issue caution and adverse communication till total forced outages reach 

130.50 (say 131).  In the event total forced outages exceed 131, 

Concessionaire shall pay a penalty equal to 1% (one percent) of the Unitary 

Charges for each RMU in excess of 1.5 RMU (please refer Clause 21.3.2 of 

TA). 

4. a) On the basis of above clarifications submitted by HVPNL, the principle of 

RMU and related penalties therein applicable under the Contract could be 

summarized as follows: 

i) Up to 87 forced outages – no penalties,  

ii) From 88 to 131 forced outages – no penalties, HVPNL can issue caution  

iii) Beyond 131 forced outages – Penalty payable as per Clause 21.3.2 of 

TA “……….. in the event the Reliability in an Accounting year exceeds 1.5 
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(one point five) RMU, the Concessionaire shall to the Authority a penalty 

equal to 1% (one percent) of Unitary Charge for each RMU in excess of 1.5 

(one point five “RMU”. (Upon total numbers of forced outages reaching 

189). 

The term “Forced outages” is defined at Page 142 of the TA Article-48 

DEFINITION as follows:- 

“Force outage” means an outage of the transmission system due to a fault 

or any other reason which was not anticipated and includes any tripping, 

break-down or any unscheduled shutdown.” 

Further penalty are to be processed for each accounting year separately. 

4. b) The above principles would be applicable from March 2012 till 05/12/2015 

i.e. till commissioning of LILO of Bhiwani-Bahadurgarh line at Kabulpur.  After 

this milestone, the total number of elements in Jhajjar Transmission Project 

increases from 58 to 60 and RMU/penalty thereon thereafter shall be as 

follows: 

i) Up to 90 forced outages – no penalties 

ii) From 91 to 135 forced outages – no penalties, HVPNL can issue caution 

iii) Beyond 135 forced outages – Penalty payable as per Clause 21.3.2 of 

TA “…… in the event the Reliability in an Accounting year exceeds 1.5 

(one point five) RMU, the Concessionaire shall to the Authority a penalty 

equal to 1% (one percent) of Unitary Charge for each RMU in excess of 1.5 

(one point five) “RMU” (upon total numbers of forced outages reaching 

202). 

Further penalty are to be processed for each accounting year separately. 

5.  Keeping in view various provisions of revised TA and pre-bid clarifications 

issued by HVPNL, IE is requested to declare applicability of the penalty of RMU 

as clarified at Para-4 (a) & (b) above.  Also HVPNL may kindly be advised to 

refund the penalties deducted so far wherever above principles were not 

followed. 

lxxvi) It was further clarified by the Petitioner vide its letter dated 12.12.2016 that 

according to authority “the Addendum-I to the Transmission Agreement dated 
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11/12/2009 to the extent it deals with the Transmission Agreement, has 

become infructuous and is of no effect”.  You may kindly observe that HVPNL 

have retained same definition of Reliability and did not carry out any 

modifications in this regard in all pre-bid discussions and even finally signed 

Transmission Agreement.  Accordingly, in response to pre-bid queries, the 

explanation furnished in Addendum-I issued on 11.12.2009 by HVPNL to 

further elucidate interpretation by adding a paragraph; stand and are valid.  

lxxvii) Independent Engineer vide its opinion dated 15.12.2016 at para 4 of its letter 

dated 15/12/2016, submitted as under:-   

“Based on the above clarifications from HVPNL, RMU and its consequences 

applicable under Contract are worked out for two cases depending on the total 

number of bays at 400KV Kabulpur and Dipalpur sub-stations and are 

summarized below: 

Case (1) : 29 elements/bays each at Kabulpur and Dipalpur Sub-station. Total 

58 elements (Period: from March 2012 to 5/12/2015) 

i) One RMU=1.5x58=87 no. of Forced Outages in once Accounting Year  

------- No Penalty 

ii) From 88 to 1.5 RMU=1.5x87=131 no. of Forced Outages in one 

Accounting Year  

------ No penalty.  HVPNL can issue caution and adverse 

communication. 

iii) Beyond 131 no. of Forced Outages in one Accounting Year 

------ Penalty payable as stipulated in Clause 21.3.2 

Case (2) : 31 elements/bays and 29 elements / bays at Kabulpur Sub-Station 

and Dipalpur sub-station respectively.  Total 60 elements (Period: from 

06.12.2015 till date) 

(Note: 2 no. elements increased at Kabulpur Sub-Station due to commissioning 

of S/C LILO (at Kabulpur) of Bhiwani-Bahadurgarh D/C line on 06.12.2015. 

i) One RMU=1.5x60=90 no. of Forced Outages in one Accounting Year  

------ No penalty. 

ii) From 91 to 1.5 RMU=1.5x90=135 no. of Forced Outages in one 

Accounting Year  

----- No penalty HVPNL can issue caution and adverse communication  
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iii) Beyond 135 no. of Forced Outages in one Accounting Year                     

…….. Penalty payable as stipulated in Clause 21.3.2 

5.0 HVPNL vide their Memo no. Ch-64/305/PPP-102 dated 24/12/2009 

addressed to shortlisted Bidders on the subject of “Revised draft Transmission 

Agreement for HVPNL Transmission Project PPP-1” have mentioned that “------

-- the Addendum-1 to the Transmission Agreement dated 11/12/2009 to the 

extent it deals with Transmission Agreement, has become Infructuous and is of 

no effect”. 

On this issue JKTTPL have also commented vide their letter no. dated 

12/12/2016 addressed to Feedback Infra.  We, Independent Engineer, are also 

of the view that as there is no change in ‘Reliability’ Clause and same definition 

has been retained in the finally signed Transmission Agreement, the additional 

paragraph (quoted at 3.0 above) above, added in the ‘Explanation’ of Reliability 

Clause 21.3.1, in Addendum-1 issued vide HVPNL’s letter dated 11/12/2009, 

further clarifying the interpretation, still hold good.  

We would like to emphasize again that like “Availability” which is measured for 

the System Capacity as a whole for Transmission System and not for individual 

circuit or line, the same principle should be applicable to “Reliability” 

calculation.  Accordingly, bay outages are to be calculated for Jhajjar 

Transmission Project as a whole and not substation-wise or bay-wise. 

In view of the above we, Independent Engineer, would finally like to say that no 

penalty can be levied for not meeting “Reliability” criteria under the stipulations 

of relevant Clauses of Transmission Agreement till Forced Outages numbers 

reach 132 and 135 in an Accounting Year for both 400KV Kabulpur and 400KV 

Dipalpur Sub-stations put together, as elaborated in case (1) and case (2) 

respectively above.  The penalties deducted so far by HVPNL by not following 

the methodology as elaborated in case (1) or case (2), which ever may be 

applicable, should be refunded to JKTTPL.” 

lxxviii) HVPNL vide its letter dated 14.02.2017 rejected the recommendations of 

Independent Engineer. It was further stated that as per the provision of the 

Transmission Agreement, it is clear that interpretation of Articles would not be 

in the scope of Independent Engineer.  Thus, the opinion given by M/s 

Feedback Infra (Independent Engineer) based upon his interpretation of articles 

is not acceptable to Nigam and its disputed Independent Engineer can act only 
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as mediator on reference of dispute by either party as per article 44.2 of TA. 

Therefore, in terms of Article 23.6 & 44.2 of TA the dispute is required to be 

resolved in accordance with the “Dispute Resolution Procedure.” 

lxxix) The issue was later referred to MDs of HVPNL by the Petitioner vide letter 

dated 14/03/2017 in terms of provisions under Article 44.2 of the TA.  The 

subject matter came up for discussions during the meeting between MDs of the 

two companies however no consensus could emerge.  The issue is hence 

submitted before the Commission for its intervention.   

lxxx) It is submitted that under the Transmission Agreement, Reliability is to be 

measured in terms of a specific Unit called RMU, for all purposes, and not in 

terms of individual outages. HVPNL can issue caution and adverse 

communication till total forced outages reach 131. When the forced outages 

exceed 131, the Petitioner is liable to pay a penalty equal to 1% of the Unitary 

Charges for each RMU in excess of 1.5 RMU.  

lxxxi) It is submitted that if the Reliability Parameter is not met, the Concessionaire is 

required to pay 1% of the Unitary Charges as penalty in terms of the 

Transmission Agreement. Pertinently, under Article 26.1 of the Transmission 

Agreement, the Unitary Charges are paid and calculated in respect of System 

Capacity. Thus, the penalty for not meeting the Reliability Parameter is based 

on a charge applicable to the whole of System Capacity and not to any specific 

element. Accordingly, basing the Reliability Parameter on a particular/single 

element would mean over penalising the Concessionaire incorrectly. 

lxxxii) It is further submitted that Item 69 of the “Pre-Bid Queries by Prospective 

Bidders and Reply thereof” referred by Petitioner to HVPNL dated 31.03.2015 

is also of relevance for the purpose of this issue. The same makes it clear that 

Reliability parameter is to be calculated for the entire system capacity and 

penalty is applicable only when outages exceed 1.5 x 1.5 x total number of 

elements in both the substations i.e. 131 in the present case. Therefore, it is 

evident that the method adopted by HVPNL to calculate Reliability and the 

consequential deductions are not in line with the Transmission Agreement as 

also the bidding parameters based on which bids were invited.  

lxxxiii) It is submitted that any challenge to the above reply on the ground that the 

Addendum – I to the Transmission Agreement dated 11.12.2009 to the extent it 

dealt with the Transmission Agreement was rendered infructuous by HVPNL 
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vide its memo dated 24.12.2009 would not hold soil as HVPNL has retained the 

same definition of “Reliability” in the signed and executed Transmission 

Agreement as was prevalent in the pre-bid discussion. Accordingly, their replies 

to the Pre-Bid Queries still hold well in explaining its intention behind the 

definition of Reliability. 

lxxxiv) It is submitted that despite repeated requests by the Petitioner, HVPNL has 

failed to refund and reimburse the wrongly deducted amounts on account of 

incorrect methodology adopted by them. In view thereof, an Independent 

Engineer was appointed to look into the matter and attempt at amicably 

resolving the dispute between the parties. Vide its Report dated 15.12.2016, 

the Independent Engineer has stated that where “Availability” which is measure 

for System Capacity as a whole for the Transmission System, the same 

principle should be applicable for Reliability calculation. Bay outages, according 

to the Independent Engineer, are to be calculated as a whole and not sub-

station-wise or bay-wise. In view thereof, the Independent Engineer concluded 

that no penalty can be levied for not meeting “Reliability” criteria under the 

Transmission Agreement till Forced Outages numbers reach 132 and 135 in an 

Accounting year. 

lxxxv) It has been specifically stated by the Independent Engineer that the penalties 

deducted so far by HVPNL by not following the methodology as elaborated in 

the Transmission Agreement should be refunded to the Petitioner. Despite the 

foregoing finding of the Independent Engineer, HVPNL has refused to refund 

the wrongly deducted amounts. In fact, HVPNL has not only refuted the 

findings by the Independent Engineer, but also the scope and powers of the 

Independent Engineer to interpret the provisions of the Transmission 

Agreement. 

lxxxvi) In view thereof, the Petitioner is filing the present Petition qua the issue of 

Reliability, by invoking Article 44 of the Transmission Agreement, praying for 

appropriate orders from this Hon’ble Commission. It is submitted that the 

Petitioner, since the signing of the Transmission Agreement, has been strictly 

complying with the provisions of thereof. All actions and omissions have been 

within the four corners of the Transmission Agreement. Hence, it is humbly 

prayed before this Commission that the legitimate dues amounting to Rs. 

56,64,363/- as on 1st October 2018 of the Petitioner may be allowed and 
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HVPNL be directed to refund all wrongly deducted amounts, forthwith. 

C.  Wrongful deduction of the interest by HVPNL without any basis despite 

timely and prompt reimbursement by the Petitioner of the amount claimed by 

HVPNL on account of incorrect reference year considered for working out the 

variation in WPI 

C.1  Facts pertaining to issue of deduction of interest 

lxxxvii) On 04.04.2014, HVPNL sent a letter to the Petitioner stating that in the monthly 

invoice furnished by the Petitioner, the Reference Index Year has been 

considered as 2009 for working out the variation in WPI, whereas Article 26.3 

of the Transmission Agreement provides Reference Index Date in which the 

Bid was submitted is to be taken under consideration. Since bid was submitted 

in March 2010, the relevant year for Reference Index is 2010. Taking the year 

2009 resulted in excess payment. Petitioner was granted 7 days to provide 

clarification regarding the same, before HVPNL would proceed to recover the 

excess payment.  

lxxxviii)On 09.04.2014, the Petitioner responded to HVPNL’s letter dated 04.04.2014, 

stating Article 26 of the Transmission Agreement provides that the Authority 

shall notify the Concessionaire of the Disputed Amounts within 7 days of 

receiving an invoice. That if the disputed amount is not settled amicably, the 

Dispute Resolution Procedure under the Transmission Agreement shall apply. 

In case the dispute is resolved amicably, any amount paid after the Payment 

Due Date under the Transmission Agreement shall be deemed as delayed 

payment for the purposes of payment of interest. The Authority can raise a 

dispute regarding any Disputed Amounts, whether due or already paid in 

accordance with this Agreement. HVPNL is hereby required to abide with the 

norms of the Transmission Agreement and regularize the invoices submitted.  

lxxxix) On 16.04.2014, HVPNL wrote to the Petitioner the excess payment made on 

account of considering Reference Index Year 2009 instead of 2010 for loading 

the component of WPI has been worked out to Rs. 4,93,84,568/- (including Rs. 

62,67,367 as interest). Unitary Charges for the month of March 2014 has been 

verified as Rs. 4,75,74,128/- after deducting early payment discount of Rs. 

2,39,066. In line with Article 26.8.4 of the Transmission Agreement, the excess 

payment has been deducted from the Unitary Charge for March 2014 and 
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balance amount with applicable interest will be deducted from the next month.  

xc) On 22.04.2014, the Petitioner wrote to HVPNL acknowledging the inadvertent 

omission while computing the Indexed Unitary Charge as per Article 26.3, of 

2009 instead of 2010. However, the deduction of interest on inadvertent 

resultant excess payment of Unitary Charges amount to Rs. 62,67,367/- was 

found to be unreasonable and not as per the Transmission Agreement. As per 

the Transmission Agreement, interest would be charged on payments if it has 

not been paid/reimbursed within 30 days of demand. In the present case, 

demand for refund of excess payment was made on 04.04.2014 and the same 

has been adjusted on 16.04.2014. In the event HVPNL fails to pay the balance 

Unitary Charges for March 2014 i.e. excess deduction, the same shall be 

considered as Disputed Amount as per Article 26.9 of the Transmission 

Agreement and HVPNL will be liable to pay Delayed Payment Interest as per 

Article 26.10.  

xci) On 21.05.2014, HVPNL sent an e-mail to the Petitioner providing details of 

calculation of Unitary Charges for the month of April 2014. The interest amount 

arising from excess payment on account of taking the year 2009 was again 

deducted.  

xcii) On 08.05.2015, the Petitioner sent a letter to the Managing Director HVPNL, 

stating as under:- 

(a) Refund of Rs. 62,67,367/- on account of interest amount arbitrarily 

calculated and recovered on payment of Rs. 4,31,17,201/- has not been 

received till date, despite repeated requests. HVPNL has indulged in 

illegal invocation of Article 47.4 titled “Delayed payments” of the 

Transmission Agreement.  

(b) Since December 2013, appointment of Independent Engineer has not 

been finalised, which is an explicit breach of contract terms of Article 23 

of the Transmission Agreement. 

(c) Had the Independent Engineer been in place, this issue could have 

been referred for amicable settlement. 

(d) Huge amount is pending since 04.04.2014 and in the absence of 

Independent Engineer from December 2013, HPVNL is requested to 

provide opportunity of Conciliation under Article 44.2 of the 

Transmission Agreement. 
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xciii) After appointment of Independent Engineer the petitioner on 12.07.2016, sent a 

letter to M/s Feedback Infra Pvt. Ltd. referring the issue of payment of excess 

amounts deducted by HVPNL. 

xciv) On 04.11.2016, M/s Feedback Infra Ltd. issued its Report on the issue of 

recovery of Interest amount, observing as follows:- 

(a) The relevant provisions of the Transmission Agreement have been duly 

examined. 

(b) It is seen that no provision under the Transmission Agreement is 

applicable, pursuant to which interest can be levied for a case which is 

unique, not envisaged and hence not covered under any appropriate 

clause. 

(c) It is surprising that for two years the bills were computed based on 

inadvertent omission regarding the Reference Index. 

(d) Both parties are responsible for the omission and commission. 

(e) The Independent Engineer is of the view that HVPNL is fully justified in 

deducting the excess amount of Unitary Charges to which the Petitioner 

has consented. 

(f) But, HVPNL is not justified in levying the interest on this amount as it is 

not in conformance with the Transmission Agreement. 

(g) Hence, the deducted interest amount should be refunded by HVPNL to 

the Petitioner. 

xcv) On 15.11.2016, HVPNL sent a letter to M/s Feedback Infra Pvt. Ltd., with a 

copy to the Petitioner, stating that the decision of the Independent Engineer is 

contrary to Articles 26.8.2, 26.9.1 and 26.9.2 of the Transmission Agreement. 

Hence, HVPNL does not agree with the recommendations/decision.  

xcvi) On 20.01.2017, the Petitioner sent a letter/notice to the Managing Director 

HVPNL, regarding the issue of refund of interest amounts, stating as under:- 

(a) The present dispute is regarding refund of Rs. 62,67,367/- on account of 

interest amount arbitrarily deducted on payment of Rs. 4,31,17,201/- on 

account of considering reference index for 2009 instead of 2010. 

(b) Independent Engineer after extensive study of the Transmission 

Agreement, conveyed its decision dated 04.11.2016, wherein it has 

concluded that HVPNL is fully justified in deducting the excess amount 

of Unitary Charges, but HVPNL is not justified in levying the interest on 
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this amount as it is not in conformance with the Transmission 

Agreement. 

(c) HVPNL has declined to accept Independent Engineer’s 

recommendation.  

(d) Accordingly, the Petitioner is invoking Article 44 of the Transmission 

Agreement, seeking intervention by the Managing Director HVPNL in 

resolving the issue within 7 days. 

xcvii) The subject matter came up for discussions during the meeting between MDs 

of the two companies held on 26/04/2017 however no consensus could 

emerge.  The issue is hence submitted before the Commission for its 

consideration and adjudication. 

C.2  Submissions regarding the issue of interest amounts 

xcviii) It is submitted that before adverting to the submissions qua the instant issue, it 

is relevant to note Article 47.4 of the Transmission Agreement pertaining to the 

issue of interest, which is reproduced as under:- 

 “ARTICLE 47 

 MISCELLANEOUS PROVISIONS 

 ……  

47.4 Delayed payments  

The Parties hereto agree that payments due from one Party to the other Party 

under the provisions of this Agreement shall be made within the period set forth 

therein, and if no such period is specified, within 30 (thirty) days of receiving a 

demand along with the necessary particulars. In the event of delay beyond 

such period, the defaulting Party shall pay interest for the period of delay 

calculated at a rate equal to 5% (five per cent) above the Bank Rate, and 

recovery thereof shall be without prejudice to the rights of the Parties under this 

Agreement including Termination thereof.” 

It is submitted that the instant issue pertains to the interest allegedly due to 

HVPNL on account of miscalculation due to incorrect Reference Index Year 

taken by the Petitioner in the invoices. It is submitted that the genesis of the 

instant issue is the Petitioner inadvertently considering the Reference Index 

Year as 2009, instead of 2010, while raising its invoices under the 

Transmission Agreement to HVPNL. It is submitted that pursuant to the 
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aforesaid inadvertent error by the Petitioner, excess amounts were charged 

from and paid by HVPNL. This fact was first pointed out by HVPNL in its letter 

dated 04.04.2014, i.e. almost 2 years after commissioning of the project, and 

after having already paid all invoices till then, without any protest. 

xcix) It is submitted that in response to HVPNL’s claim for refund of excess amounts 

charged, the Petitioner promptly acknowledged the same and agreed to refund 

the amounts as claimed. While the Petitioner bona fide paid the excess 

amounts charged, HVPNL proceeded to wrongly levy interest over and above 

the amounts which were reimbursed by the Petitioner. Deduction of such 

interest is unreasonable and not as per the provisions of the Transmission 

Agreement.  

c) It is submitted that as per the Transmission Agreement, interest can be 

charged on payments if the same have not been paid/reimbursed within 30 

days of demand in terms of Article 47.4 of the Transmission Agreement.  

ci) In the present case, the demand for refund of excess payment was made only 

on 04.04.2014 and has been adjusted on 16.04.2014, i.e. in less than 30 days 

of the demand. Hence, it is unreasonable and in gross violation of the 

Transmission Agreement for HVPNL to have deducted the amount of Rs. 

62,90,283/-, as interest. The payment/ refund of excess amounts charged by 

the Petitioner clearly shows the bona fides of the Petitioner as it was under no 

obligation under the Transmission Agreement to repay an amount on invoices 

raised and never objected to for over two years. It was also the responsibility of 

HVPNL to have been wary of the invoices raised. On account of HVPNL’s 

acquiescence, i.e. failure to raise any objection within the stipulated period 

under the Transmission Agreement to object to any invoice (Article 26.9), the 

Petitioner was not required to refund any amounts to HVPNL. However, taking 

advantage of the bonafides of the Petitioner, HVPNL further erroneously 

deducted interest for which it is not entitled to under any of the provisions of the 

Transmission Agreement.  

cii) It is submitted that aforesaid issue was duly raised before the Independent 

Engineer, in compliance with the provisions of the Transmission Agreement. 

Vide its Report dated 04.11.2016, the Independent Engineer categorically 

stated that HVPNL is not justified in levying the interest amounts and the same 

is not in conformity with the Transmission Agreement. It was further noted that 
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both parties had been proceeding and transacting on the basis of the incorrect 

Reference Index year for almost two years. While HVPNL may be justified in 

seeking refund of the excess amounts, levying of interest on the same is 

without any basis, de hors the provisions of Transmission Agreement, and also 

settled principles of law qua levy of interest. 

ciii) Despite repeated requests by the Petitioner, and the finding of the Independent 

Engineer, HVPNL has failed to refund the wrongly deducted interest amount of 

Rs.62,90,283/-. In fact, the Petitioner is entitled to the interest on the amount 

wrongfully and forcefully deducted by HVPNL as per Article 47.4 of the 

Transmission Agreement. In view thereof, the Petitioner is filing the present 

Petition for appropriate orders from this Commission, for appropriate orders 

and directions for refund of the aforesaid wrongly deducted interest amounts. 

D. Erroneous and arbitrary challenge by HVPNL to the powers of the 

Independent Engineer to decide the disputes arising between the parties. 

civ) It is submitted that HVPNL has, in an attempt to deny legitimate dues of the 

Petitioner, erroneously disputed the scope and powers of the Independent 

Engineer to interpret the Transmission Agreement. In its letter dated 

27.01.2017 sent vide email, HVPNL stated that interpretation of the articles of 

the Transmission Agreement is not within the scope of the Independent 

Engineer. Accordingly, the opinions given by the Independent Engineer was 

rejected by HVPNL on the ground that Independent Engineer can only act as a 

mediator on reference of dispute by either party but cannot interpret any of the 

articles of the Transmission Agreement.   

cv) In this regard, it is submitted that:- 

(a) The Independent Engineer is appointed in terms of Article 23 of the 

Transmission Agreement by HVPNL itself, pursuant to an independent 

and transparent bidding process as provided under Schedule M of the 

Transmission Agreement. The detailed bidding procedure for 

appointment of Independent Engineer, has been enumerated by HVPNL 

in its own letter dated 15.05.2015 which is annexed hereto as Annexure 

P-55. 

(b) Article 23.2 provides that duties and functions of the Independent 

Engineer shall be in accordance with Schedule N of the Transmission 
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Agreement. 

(c) As per Schedule N of the Transmission Agreement:- 

(i) Paragraph 3.1 (ix) states that one of functions of the Independent 

Engineer is to assist the parties in resolution of disputes as set 

forth in Paragraph 9 thereof. 

(ii) As per Paragraph 9.1, when called upon by either party in the 

event of any Dispute, the Independent Engineer shall mediate and 

assist the Parties in arriving at an amicable settlement. As per 

paragraph 9.2, the Independent Engineer also has the powers to 

define the meaning, nature and scope of Good Industry Practice 

as set out in the provision of the Transmission Agreement.  

(d) As per Article 23.6 of Transmission Agreement, if either Party disputes 

any advice, instruction, decision, direction or award of Independent 

Engineer, or, as the case may be, the assertion or failure to assert 

jurisdiction, the Dispute shall be resolved in accordance with the 

Dispute Resolution Procedure. 

(e) Hence, it is evident that the Independent Engineer is empowered under 

the Transmission Agreement to resolve disputes, in terms of the Dispute 

Resolution mechanism under the Transmission Agreement, that have 

arisen between the parties. 

(f) Any disputes that may arise between the parties would have to be 

resolved in terms of the Transmission Agreement.  

(g) As a corollary to the same, settlement of any dispute would necessarily 

involve interpretation of the provisions of the Transmission Agreement. 

(h) Hence, while exercising its duty and function of dispute resolution, the 

Independent Engineer is bound to provide its interpretation of the 

provisions of the Transmission Agreement. 

(i) HVPNL cannot be permitted to approbate and reprobate, in as much as, 

for all earlier and other disputes which have arisen between the parties, 

HVPNL has never raised any objection to the jurisdiction and scope of 

powers of the Independent Engineer, as a mediator.  

(j) The Transmission Agreement, including the powers of the Independent 

Engineer prescribed therein, has been duly executed and accepted by 

both parties. In fact, the Transmission Agreement, as executed, has 
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been drafted on the lines of the bid documents published and circulated 

by HVPNL itself. Therefore, HVPNL is bound by the principle of contra 

proferentem. Where such clear stipulations regarding the power of 

Independent Engineer have been given under the Transmission 

Agreement, drafted and approved by HVPNL itself, HVPNL ought not to 

be allowed to track back and negate those very provisions. These 

provisions must now be interpreted against the draftsman which in this 

case is HVPNL.  

cvi) In view thereof, and in light of the fact that all disputes since the inception of the 

Project have been first referred to the Independent Engineer for amicable 

settlement, it is now no longer open to HVPNL to approbate and reprobate qua 

the status and power/jurisdiction of the Independent Engineer. Accordingly, it is 

further humbly prayed before this Hon’ble Commission that while passing 

appropriate orders with respect to the disputes amounts and claims of the 

Petitioner, HVPNL be also restrained from objecting to the powers of the 

Independent Engineer to decide between the Petitioner and HVPNL. HVPNL is 

bound by its contractual obligations under the Transmission Agreement. The 

bidding process was initiated by HVPNL, and HVPNL was fully aware of the 

terms of the Transmission Agreement, including those pertaining to the powers 

and functions of the Independent Engineer. Upon execution of the 

Transmission Agreement between the Petitioner and HVPNL, all terms of the 

contract stood crystallised, thereby accruing rights and obligations of the 

parties. At this stage, HVPNL ought not to be permitted to rescind its 

obligations under the Transmission Agreement, merely because the opinion of 

the Independent Engineer has been rendered in favour of the Petitioner and not 

HVPNL. 

Further, HVPNL while inviting bids for appointment of a new Independent 

Engineer (upon expiry of tenure of M/s Feedback Infra), have retained same, 

original Terms of Reference as has been mentioned in the Transmission 

Agreement. 

cvii) Based on the foregoing, it is submitted that HVPNL is liable to:- 

(a) Refund wrongly deducted amount of Rs. 77,30,583/- from the invoices 

raised on them on account of alleged delayed repair time taken for ICT-

1 and ICT-2; 
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(b) Refund the wrongly deducted amount of  Rs. 56,64,363/- as on 1st Oct. 

2018 from the invoices raised on them on account of incorrect 

methodology adopted by HVPNL for calculating the Reliability 

Parameter; and 

(c) Refund the wrongly deducted interest amount of Rs. 62,90,283/- 

contrary to the provisions of the Transmission Agreement. 

(d) Honour the role, functions and responsibilities of the Independent 

Engineer as per various provisions of TA including interpretation of 

various clauses of TA. 

 

cviii) In addition to the above, it is submitted that the private investment by a 

company cannot be put to peril for reasons beyond the control of a party which 

has acted with due diligence and within the four corners of the Transmission 

Agreement and Good Industry Practice. The Electricity Act, the National 

Electricity Policy and the Tariff Policy 2016 recognise the importance of private 

investment and also to maintain their commercial viability. 

cix) The present Agreement is first of its kind in Haryana Power Sector under the 

Public Private Partnership (PPP) Model. This is basically a joint project of the 

Power Utility and the Petitioner Company. Hence the Power Utility should hold 

the hands of the Petitioner Company and make efforts to make this Model 

successful in Haryana. On the contrary HVPNL is behaving as if it is not a party 

to this project and levying undue and unjust financial penalties on the Petitioner 

from the very beginning. HVPNL has also rejected all the 

findings/recommendations given by the Independent Engineer, duly appointed 

by the Utility itself as per the procedure laid down in the Transmission 

Agreement.  

cx) In view of the above, as per the provisions of the Transmission Agreement, this 

Commission’s Order dated 26.10.2010, the Transmission License and the 

applicable legal framework, this Commission has the power to adjudicate the 

present dispute either on its own or refer the same for arbitration.  

cxi) It is further submitted that there is an on-going arbitration between Petitioner 

and Respondent-HVPNL with respect to another dispute which arose out of the 

Transmission Agreement. This Commission has already vide its Order dated 

16.12.2015 directed those disputes arising out of the Transmission Agreement 

to be adjudicated by way of arbitration, which was further confirmed by the 

Hon’ble Appellate Tribunal For Electricity vide its Order dated 11.01.2016, and 
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ultimately confirmed by Hon’ble Supreme Court vide its Order 14.12.2016. The 

present dispute may accordingly be directed to be decided by this Commission 

or the Arbitral Tribunal as this Commission deems fit and proper. 

cxii) In this backdrop, the Petitioner is approaching this Commission praying for 

appropriate orders. HVPNL ought to be directed to release payment of the 

deducted amounts, along with interest due to delayed payment, in terms of the 

provisions of the Transmission Agreement. 

PRAYER 

cxiii) That the Petitioner prays that this Commission, in the interest of justice, may be 

pleased to grant the following prayers:- 

(a) Admit and allow the present Petition and adjudicate upon the 

aforementioned disputes or In terms of order dated 26-10-2010 of this 

Commission and Clause 10 of the Transmission Licence and in accordance 

with the provisions of Electricity Act 2003, Arbitration Act 1996 (as amended in 

2015) and other relevant law refer the present dispute to be adjudicated by way 

of arbitration;  

(b) Direct HVPNL to refund and pay the entire wrongly deducted amount of 

Rs.  77,30,583/- along with interest at the rate of 18% per annum, on account 

of alleged delayed repair time of ICT-1 & ICT-2 calculated from the date of such 

deduction till final payment thereof.  

(c)  Direct HVPNL to refund and pay the entire wrongly deducted amount of 

Rs.  56,64,363/- as on 1st October 2018 along with interest at the rate of 18% 

per annum, on account of incorrect methodology adopted for calculating the 

reliability parameter calculated from the date of such deduction till final 

payment thereof. 

(d)  Direct HVPNL to refund and pay the entire wrongly deducted interest 

amount of Rs. 62,90,283/- contrary to the provisions of the Transmission 

Agreement.  

(e) In the interim, direct HVPNL to deposit the wrongly deducted amounts 

indicated above at (b), (c) and (d) with this Commission with leave to the 

Petitioner to withdraw the same against appropriate security during the 

pendency of the present petition; 

(f) Direct the Authority to honour the role, functions and responsibilities of 
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the Independent Engineer as per various provisions of TA including 

interpretation of various clauses of TA. 

(g) In the alternative, refer the above disputes between the parties to be 

adjudicated by way of arbitration; and 

(h) Pass such and further orders, as the Commission may deem fit and 

appropriate keeping in view the facts and circumstances of the case. 

 

Proceedings in the Case 

3. The Commission sought reply from HVPNL on the petition filed by M/s. Jhajjar 

KT vide memo no. 4022-24/HERC/Tariff dated 18.12.2018. In reply, HVPNL 

submitted as under:- 

(i) That all the allegations made by the Petitioner are denied in its totality and the 

same may be treated as a denial in seriatim. All contentions and arguments 

have been taken in the alternative without prejudice to each other.    

Respondent’s response to Issue – A:- 

(ii) That the Respondent is justified in deducting the payment of Rs. 77,30,583 

(Rupees Seventy-Seven Lakhs Thirty thousand and Five Hundred Eighty-

Three) on account of the delay committed by the Petitioner in restoring the 

damaged ICT-1 and ICT-2. The same has been challenged by the Petitioner on 

the following grounds:- 

i. Time limit for restoring the damaged ICT-1 and ICT-2 has not been 

specified in Schedule-k to the Transmission Agreement. Therefore, 

reliance should be placed on Clause 3.1 of Schedule-K and Clause 6 of 

Schedule-N, which provides that in the event an activity is not defined in 

Schedule-K, such repair shall have to be carried out by the Petitioner in 

conformity with Good Industry Practice within the time declared by the 

Independent Engineer.  

ii. Central Electricity Regulatory Commission (CERC) notification dated 

28.02.2010 Annexure-II Page 3 of 4, item – 1 (a) under “Restoration 

after repair of failed transformer”, the total repair time range is given as 

350 – 450 days against which the Petitioner took 185 days in case of 

ICT-1 and 94 days in case of ICT-2 which is well within the CERC 

notification and in line with Good industry practice.    
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(iii) That the above-mentioned grounds are contrary to the terms and conditions of 

the Transmission Agreement and the applicable law. The Petitioner is under an 

obligation to ensure that the transmission system shall be such designed that in 

the event a fault occurs, the transmission service can be restored by replacing 

the damaged equipment (i.e. Interconnecting Transformer in the present case) 

with the spare equipment lying at the site. The Petitioner cannot escape from 

the said responsibility by erroneously interpreting the Transmission Agreement 

and violating the provisions of law. Further, reliance placed by the Petitioner on 

the CERC Notification is misconceived as the same is not applicable in the 

present case.        

(iv) As per the transmission licensee dated 26.10.2010 (“Transmission Licensee”) 

the Petitioner is under an obligation to comply with the Haryana Grid Code 

Regulations, 2009 (“Haryana Grid Code”) and transmission planning and 

security standards laid down by this Commission (“HERC Standard of 

Performance”). For ease of reference the provisions of the Transmission 

Licensee are reproduced below:  

“13. Standards and Procedure (Transmission Planning, Security Standards and 

Transmission Operating Standards): 

13.1The transmission licensee shall plan and operate the transmission system, 

so as to ensure that transmission system is built, financed, operated, 

maintained and transferred to provide an efficient, economical and 

coordinated system of transmission, in accordance with the provisions in 

the Agreement and other related provisions in Haryana Grid Code and the 

overall standards of performance.  

13.2The transmission licensee shall follow the transmission operating 

standards and transmission planning and security standards for its 

transmission system specified by the Commission for a transmission 

licensee in the State. …”  

(v) That as per the HERC Standard of Performance and the Gird Code, the 

Petitioner is under an obligation to plan the system in order to supply all loads 

during normal conditions, including contingencies like outage of Interconnecting 

Transformer, without necessitating load shedding. Meaning thereby, that the 

Petitioner’s obligation to ensure uninterrupted supply at the time of outage of 

Interconnecting Transformer can only be achieved by replacing the damaged 
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transformer with a spare transformer lying at the site. Therefore, the Petitioner 

is under an obligation to maintain a spare Interconnecting Transformer in order 

to efficiently deal with such contingency. For ease of reference the relevant 

provision of HERC Standard of Performance and Grid Code are reproduced 

below:- 

HERC Standard of Performance 

 “3.1  Steady State Stability 

The system shall be planned to supply all loads during normal conditions and 

the following contingency conditions without necessitating load shedding or 

rescheduling of generation output as also to maintain voltage profile.  

a) Outage of one transmission circuit or 

b) Outage of double circuit line (in case of generating station) 

c) Outage of one Interconnecting Transformer or  

d) Outage of one Generator.  

Prior to such contingency, all elements shall be considered to be in service.”     

 Haryana Grid Code 

“3.4.6 In all substations (66 kV/132 kV and above), suitable number and 

capacity of transformers shall be provided to have adequate redundancy 

required to maintain firm capacity at the substation.   

Explanation – for the purpose of the term firm capacity shall mean the minimum 

transformation capacity available at the substation in case of outage of any one 

transformer.” 

(vi) That under the present circumstances, despite of the fact that substantial time 

was given to the Petitioner, but it failed to replace the damaged Interconnecting 

Transformer with the spare transformer. Resultantly, the Respondent faced 

enormous difficulty in managing load in Kabulpur area and its surrounding 

areas, as the Respondent was constrained to manage the load in restricted 

manner by resorting to load shedding. Therefore, the Respondent is justified in 

deducting the payment of Rs. 77,30,583 (Rupees Seventy-Seven Lakhs Thirty 

thousand and Five Hundred Eighty-Three) on account of the delay committed 

by the Petitioner in restoring the damaged ICT-1 and ICT-2 by invoking clause 

17.9.1 of the Transmission Agreement. As per clause 17.9.1 of the 

Transmission Agreement, deductible amount is either 0.1% of the unitary 

charges or 0.1% of the cost incurred in repairing the transformer, whichever is 
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higher. Despite various requests, the Petitioner has failed to provide the 

necessary details regarding the said cost. Therefore, left with no other option, 

deducted amount was determined based on 0.1% of the unitary charges. The 

Commission may direct the Petitioner to provide entire detail associated with 

the cost incurred in repairing the Interconnecting Transformer, so that actual 

amount to be deducted can be ascertained.      

Respondent’s response to Issue – B 

(vii) That according to the Petitioner, as per clause 21.3 of the Transmission 

Agreement (Reliability) bay outages are to be calculated for both the 

substations as a whole and not on the basis of individual element. The 

Petitioner has arrived on the said interpretation by placing reliance upon the 

clarification dated 11.12.2009 rendered by the Respondent in response to pre-

bid queries raised by one of the bidders (“Clarification”).  

(viii) That the above stated interpretation is contrary to the plain reading of clause 

21.3 of the Transmission Agreement. For ease of reference clause 21.3 of the 

Transmission Agreement is reproduced below:- 

“21.3 Reliability  

21.3.1 The reliability of the System Capacity in an Accounting Year (the 

“Reliability”) shall be measured in terms of the number of Forced Outages 

occurring on the individual elements of the System Capacity in successive 

Reliability measurement units (the “Reliability Measurement Unit” or “RMU”). 

One Reliability Measurement Unit shall mean 1.5 (one point five) Forced 

Outages affecting the continuity or stability of supply for any element of the 

System Capacity in any Accounting Year, but only if it is caused on account of 

any event other than Force Majeure or an event described in Clause 17.8.2 and 

shall be calculated in accordance with the Specifications and Standards.  

 Explanation 

  An element of the System Capacity shall mean any bay at a Sub-

station, but shall not include a spare bay. For the purpose of this Clause 21.3.1, 

a Sub-station shall be deemed to comprise a number of bays, and the term 

“bay” shall mean a part of a Sub-station containing switching and control 

devices connected to the bus-bar of the Sub-station, designed for an electrical 

supply line, power transformer, bus coupler or bus reactor.  
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21.3.2 The Concessionaire shall procure a Reliability such that there are no 

more than 1.5 (one point five) RMU in each Accounting Year. In the event that 

the Reliability in an Accounting Year exceeds 1.5 (one point five) RMU, the 

Concessionaire shall pay to the Authority a penalty equal to 1% (one per cent) 

of the Unitary Charge for each RMU excess of 1.5 (one point five) RMU.” 

(ix) It is submitted that on the bare perusal of the above reproduced provision it 

clear that there are only 2.25 tripping in any element(bay) of the transmission 

system in an accounting year which are permitted and beyond that the 

Petitioner will be subjected to the penalty as per clause 21.3.2. However, the 

Petitioner is interpreting it in an irrational manner by considering tripping limit of 

whole project bays instead of individual bay for the purpose of calculation of 

Reliability. Moreover, the Petitioner’s reliance on the Clarification is misplaced 

as the same has been withdrawn on 24.12.2009 and therefore has no binding 

effect. For ease of reference the relevant portion of the letter dated 24.12.2009 

is reproduced below: 

“It is in continuation to this office letter dated 7.12.2009 and letter dated 

11.12.2009 vide which reply to pre bid queries and Addendum – I to RFP and 

the draft Transmission Agreement, respectively was issued to you.  

As conveyed to the Bidders at the 2nd pre-bid meeting held on December 15, 

2009, the Authority has decided to issue a revised Transmission Agreement 

incorporating many changes mentioned in Addendum-I and certain other 

changes. In view of the decision of the Authority to issue revised Transmission 

Agreement the Addendum-I to the Transmission Agreement dated 11.12.2009 

to the extent it deals with the Transmission Agreement, has become 

infructuous and is of no effect.          

Please find enclosed revised Transmission Agreement which shall supersede 

the draft Transmission Agreement provided to you earlier and the Addendum – 

I thereto,  

You are requested to convey all your queries on the enclosed Transmission 

Agreement to the Authority before 5:00 pm on December 28, 2009 (Monday).  

It is also to inform you that Bid submission and opening date has been fixed as 

18.01.2010(Monday). Addendum to RFP is being issued separately in this 

regard.  
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Authority looks forward to your queries, if any and your participation in the 

bidding process.”  

(x) As the Clarification was withdrawn, the Petitioner (along with other bidders) 

was given opportunity to convey queries to the revised transmission 

agreement. However, the Petitioner didn’t raise any query regarding 

“Reliability” and accordingly executed the Transmission Agreement. Therefore, 

at this juncture, the Petitioner is not entitled to place reliance on the 

Clarification and suggest an interpretation which is contrary to the plain reading 

of the clause 21.3 of the Transmission Agreement.   

Respondent’s response to Issue – C 

(xi) It is submitted that the Respondent is justified in deducting the payment of Rs. 

62,90,203 (Rupees Sixty-Two Lakhs Ninety Thousand and Two Hundred and 

Three) towards intertest on the excess amount paid to the Petitioner due to 

incorrect reference year mentioned in the invoices submitted by the Petitioner. 

The Petitioner had submitted incorrect invoices by considering the reference 

index year as 2009 instead of 2010 for loading the component of WPI while 

computing unitary charge. Resultantly, excess payment was made 

inadvertently towards the said invoices. Later, on scrutiny discrepancies were 

found in the said invoices and accordingly the excess amount along with the 

applicable interest was adjusted while making payment towards the 

subsequent invoice raised by the Petitioner.  

(xii) As a matter of fact, the Petitioner is not disputing entitlement of the Respondent 

towards the excess payment. However, the interest of Rs. 62,90,203 (Rupees 

Sixty-Two Lakhs Ninety Thousand and Two Hundred and Three) towards the 

said excess amount is under challenge before this Hon’ble Tribunal. In this 

regard it has been contended by the Petitioner there is no supporting clause in 

the Transmission Agreement which would justify the said deduction.  

 

(xiii) It is submitted that the interest Rs. 62,90,203 (Rupees Sixty-Two Lakhs Ninety 

Thousand and Two Hundred and Three) towards the said excess amount has 

been deducted in conformity with clause 26.9 and 26.10 of the Transmission 

Agreement. For ease of reference relevant portion of the said clauses are 

reproduced below: 
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“26.9.1   … For the avoidance of doubt, the Authority shall be entitled to raise 

a dispute regarding any Disputes Amounts, whether due or already 

paid in accordance with this Agreement at any time. 

26.9.2  If any amount is payable by either Party to the other Party upon 

determination of dispute regarding any Disputed Amount under the 

Dispute Resolution Procedure, such amount shall be deemed to be 

payable on the date when it first become due under this Agreement, 

and interest for the period of delay shall be due and payable at the 

rate specified in clause 26.10.        

26.10  Delayed Amount  

 All amounts due and payable to the Concessionaire under the 

provisions of this Agreement shall be paid within the period set forth 

in clause 26.8. In the event of delay beyond such period the Authority 

shall pay interest for the period of delay, calculated at a rate equal to 

5% (five per cent) above the Bank Rate on the amounts payable.”    

(xiv) From the bare perusal of the above reproduced clauses it is clear that the 

Respondent can at any time raise a dispute regarding an amount already paid 

to the Petitioner. Consequently, if it is found that the Petitioner is not entitled to 

receive the said amount, the Respondent is entitled to seek refund of the said 

amount, along with the interest at the rate provided under clause 26.10 of the 

Transmission Agreement. It is submitted that Petitioner had submitted incorrect 

invoices by considering the reference index year as 2009 instead of 2010 for 

loading the component of WPI while computing unitary charge. Resultantly, 

excess payment was made inadvertently towards the said invoices. Later, on 

scrutiny discrepancies were found in the said invoices and accordingly the 

excess amount along with the applicable interest was adjusted while making 

payment towards the subsequent invoice raised by the Petitioner as per law. 

Respondent’s response to Issue – D 

(xv) That the contention of the Petitioner that the interpretation rendered by 

Independent Engineer is in conformity with terms of the Transmission 

Agreement, is misplaced. The Independent Engineer has entirely over looked 

the clauses of the Transmission Agreement and applicable law on the following 

reasons:- 
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i. While recommending on the issue of damaged ICT-1 and ICT-2, the 

Independent Engineer failed to appreciate the fact that the Petitioner is under 

an obligation to maintain a spare Interconnecting Transformer in order to 

efficiently deal with such contingency as per the provisions of Haryana Grid 

Code and HERC Standard of Performance as explained above in the present 

reply.  

ii. While recommending on the issue of “Reliability” the Independent Engineer 

failed to appreciate the fact that there are only 2.25 tripping in any element(bay) 

of the transmission system in an accounting year which are permitted and 

beyond that the Petitioner will be subjected to the penalty as per clause 21.3.2. 

However, the Petitioner is interpreting it in an irrational manner by considering 

tripping limit of whole project bays instead of individual bay for the purpose of 

calculation of Reliability. Moreover, the Petitioner’s reliance on the Clarification 

is misconceived as the same has been withdrawn on 24.12.2009 and therefore 

has no binding effect.  

iii. While recommending on the issue of interest the Independent Engineer failed 

to appreciate that the Respondent can at any time raise a dispute regarding an 

amount already paid to the Petitioner. Consequently, if it is found that the 

Petitioner is not entitled to receive the said amount, the Respondent is entitled 

to seek refund of the said amount, along with the interest at the rate provided 

under clause 26.10 of the Transmission Agreement. It is submitted that 

Petitioner had submitted incorrect invoices by considering the reference index 

year as 2009 instead of 2010 for loading the component of WPI while 

computing unitary charge. Resultantly, excess payment was made 

inadvertently towards the said invoices. Later, on scrutiny discrepancies were 

found in the said invoices and accordingly the excess amount along with the 

applicable interest was adjusted while making payment towards the 

subsequent invoice raised by the Petitioner as per law.  

Therefore, it is submitted that recommendation rendered by the Independent 

Engineer is contrary to the Transmission Agreement and applicable law. 

Hence, the Petitioner’s reliance on the same is misplaced and deserves to be 

rejected by this Commission.     
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4. Per-contra, the Petitioner filed a rejoinder to the reply submitted by HVPNL. 

HVPNL submitted the following relevant facts on the specific issues raised in 

the petition:- 

Issue A: Wrongful deduction of payment by HVPNL for alleged delay in the 

repair time of ICTs undertaken by the petitioner: 

(i) That the main issue raised by the Petitioner was about the deduction made by 

the Respondent for delay in repair of ICTs, whereas in the reply of the 

Respondent, there is no response to the provisions relating to the time limit for 

repair of the ICTs under the Transmission Agreement. Instead irrelevant issues 

of Haryana Grid Code or HERC Standards of Performance have been referred 

to/relied upon. The Respondent has tried to divert the matter to the designing of 

the transmission system, which was the sole responsibility of the Respondent.  

(ii) There is complete difference between the designing of the transmission system 

in the State and the scope of the Transmission Project entrusted to the 

Petitioner. Under the Jhajjar Transmission Project, it was the HVPNL who had 

designed the transmission system which included identification of number, size 

and voltage of transmission lines and inter-connecting transformers. The role 

assigned to the Concessionaire was clearly mentioned in the Scope of the 

Project, which was mainly ‘Construction and procurement of the Transmission 

Project’ and ‘Operation and maintenance of the Transmission System’ as per 

the provisions of the Transmission Agreement. For better appreciation of the 

facts kind attention of the Commission is drawn to the RFP document notified 

by the Respondent at the time of selection of the entity to execute the project.  

“1.1.1 The Haryana Vidyut Prasaran Nigam Ltd. (the “HVPNL”), a fully owned 

company of the Government of Haryana, acting in its capacity as the State 

Transmission Utility (the “Authority”) and acting on behalf of the Uttar Haryana 

Bijli Vitran Nigam Ltd. (the “UHBVNL”) and the Dakshin Haryana Bijli Vitran 

Nigam Ltd.  (the “DHBVNL”) is engaged in the development of the state 

transmission grid with a view to increasing and improving the supply of 

electricity and as part of this endeavour, the Authority has decided to 

undertake development and operation/ maintenance of the 400 KV /220 

KV HVPNL transmission system Project (the “Project”) through Public 

Private Partnership (the “PPP”) on Design, Build, Finance, Operate and 

Transfer (the “DBFOT”) basis for the evacuation of electricity from the 2x660 
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MW thermal power plant at Jhajjar, Haryana, and has decided to carry out the 

bidding process for selection of an entity as the Bidder to who the Project may 

be awarded.  Brief particulars of the Project are as follows:- 

Transmission Lines Approx. Line 
Length (in km) 

1
. 

Jhajjar- Kabulpur (Rohtak) 400 KV Double Circuit line with Quad 
Moose Conductor 

35 

2
. 

Kabulpur (Rohtak)- Deepalpur (Sonepat) 400 KV Double Circuit line 
with Quad Moose Conductor 

64 

3
. 

Single Circuit Loop-in-Loop-out at Deepalpur (Sonepat) of 
Abdallapur-Bawana 400KV Double Circuit Line 

1 

Sub-Stations 

4
. 

Establishment of 400KV /220 KV, 2 x 315 MVA + 2 x 100 MVA 220 /132 KV sub-station 
at Kabulpur (Rohtak) including 8 (eight) nos. 400KV bays, 9 (nine) nos. 220 KV bays and 
9 (nine) nos. 132 KV bays. 

5
. 

Establishment of 400KV / 220 KV, 2 x 315 MVA + 2 x 100 MVA, 220 / 132 KV sub-
station at Deepalpur (Sonepat) including 6 (six) nos. 400KV bays, 9 (nine) nos. 220KV 
bays and 9 (nine) nos. 132 KV bays. 

 

1.1.2 The Selected Bidder, who is either a company incorporated under the 

Companies Act, 1956 or undertakes to incorporate as such prior to execution of 

the transmission agreement (the “Concessionaire”), shall be responsible for 

designing, engineering, financing, procurement, construction, operation, 

maintenance and transfer of the Project under and in accordance with the 

provisions of an long-term transmission agreement (the “Transmission 

Agreement”) to be entered into between the selected Bidder and the Authority 

in the form provided by the Authority as part of the Bidding Documents 

pursuant hereto.  

1.1.3 The scope of work will broadly include construction and commissioning 

of new transmission lines and sub-station and the operation and maintenance 

thereof.  For this purpose, the Concessionaire shall procure a transmission 

license, if necessary, from the Haryana Electricity Regulatory Commission (the 

“HERC”) in accordance with the provisions of the Electricity Act, 2003 and rules 

and regulations made thereunder.” 

(iii) The Scope of the Concessionaire was defined under Article-2 of the TA:- 

“2.1       Scope of the Project 

The scope of the Project (the “Scope of the Project”) shall mean and 

include, during the Concession Period: 

(a) construction and procurement of the Transmission System on 

the Site set forth in Schedule-A and as specified in Schedule-B together 
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with provision of Project Facilities as specified in Schedule-C, and in 

conformity with the Specifications and Standards set forth in Schedule-D; 

(b) operation and maintenance of the Transmission System in 

accordance with the provisions of this Agreement;”  

(iv) That the Concessionaire, under the Project, was mainly responsible for the 

construction and thereafter operation & maintenance of the transmission 

system constructed under the long term Transmission Agreement.  

(v) That the Respondent’s reference to a spare ICT to be kept at site of the 

substation was neither a part of the transmission system designed by the 

Respondent nor mentioned in the RFP or later in the Transmission Agreement 

signed with the Petitioner. Moreover, the Respondent is itself a Transmission 

Licensee and it has not made such a provision under any of its own projects.  

(vi) That attention of the Commission is drawn to the following provisions under the 

TA;  

Annex -1 (Schedule-B) of TA dealt with the System Capacity and 

Technical Requirements. Please refer to Clause 1.5 (ii) (A) (c) and (B) 

(c) which mention about the 400 kV Power Transformers. 

Annex – I of Schedule-D mentions about the Specifications and 

Standards for the Transmission System – to conform to Manual of 

Specifications and Standards for the HVPNL 400 kV PPP-1 

Transmission Project. 

(vii) The Manual of Specifications & Standards issued by the Authority (HVPN) 

under Section 2.2.1 deals with the Sub-station Specifications relating to 

particulars of Power Transformers reads as under; 

i) 400/220 kV Transformers shall be auto-transformers of rating 315 MVA 

with 33 kV tertiary winding of 6.3 MVA active capacity and On Load Tap 

Changer (OLTC) with +/- 10% range. Vector group shall be YnaOd11.  

  This also nowhere talks of any spare ITC to be provided or designed.  

(viii) Thus, the scope of the Transmission Project and technical requirements are 

duly covered under TA. These documents neither talk of any spare 400 kV ICT 

to be provided by the Concessionaire nor that is the practice being followed by 

the Authority in its own transmission system/projects. 

(ix) The issue under consideration is the repair time of damaged transformers 

whereas HVPNL is mixing up this issue with keeping a spare transformer. 
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(x) In order to appreciate the duty/role of the Petitioner under TA, reference is 

drawn to the following provisions of the TA; 

Schedule-K of TA covers the ‘Maintenance Requirements’. Refer 

Clause 2, 3 and 4 deal with the ‘Repair/Rectification of 

defects/deficiencies and Extension of time limit’.  

Annex – I to Schedule-K mentions the time limit set to repair and rectify 

the defects and deficiencies. Sr. No. II (iii) (4) provides a time limit of 30 

days for the ‘Malfunctioning of power transformers due to internal 

defects’.   

(xi) Malfunctioning due to internal fault does not, by any standard or imagination, 

include the replacement of a damaged winding of the power transformer. 

Damage of the transformer winding does not fall in the category of 

malfunctioning due to internal fault. In case of such damage to the main 

windings of the power transformer, the damaged transformer has to be  

transported to the works of the manufacturers where damaged parts are 

repaired/ replaced with new ones like windings/bushings etc., carrying out 

complete testing in a controlled environment and then transport it back to site 

for re-erection and re-commissioning.. Power transformer is a very heavy 

equipment which needs special arrangements for its transportation to the 

manufacturer’s works and brought back to site.   

(xii) Accordingly it has to be dealt with under Clauses 2, 3 and 4 of Schedule – K of 

TA, which read as under; 

2 Repair/rectification of defects and deficiencies: 

The obligation of the Concessionaire in respect of maintenance 

Requirements shall include repair and rectification of the defects 

and deficiencies specified in Annex – I of this Schedule–K within 

the time limit set forth therein.  

3 Other defects and deficiencies:  

3.1 In respect of any defect or deficiency not specified in Annex – I of 

this Schedule–K, the Concessionaire shall undertake repair or 

rectification in accordance with Good Industry Practice.  

3.2  In respect of any defect or deficiency not specified in Annex – I of 

this Schedule-K, the Independent Engineer may, in conformity 

with Good Industry Practice, specify the permissible limit of 
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deviation or deterioration with reference to the Specifications and 

Standards, and any deviation or deterioration beyond the 

permissible limit shall be repaired or rectified by the 

Concessionaire within the time limit specified by the Independent 

Engineer.  

4 Extension of time limit: 

Notwithstanding anything to the contrary specified in this 

Schedule-K, if the nature and extent of any defect or deficiency 

justifies more time for its repair or rectification than the limit 

specified herein, the Concessionaire shall be entitled to additional 

time in conformity with Good Industry Practice. Such additional 

time shall be determined by the Independent Engineer and 

conveyed to the Concessionaire and the Authority with reasons 

thereof.  

(xiii) Therefore, for such incidents reliance has to be made on Clause 3.1 and as 

such the Concessionaire was required to undertake repairs in accordance with 

‘Good Industry Practice’.  Moreover, under Clause 3.2 it was the Independent 

Engineer (IA) who was fully empowered to specify the permissible time limit of 

deviation or deterioration within which the Concessionaire was required to 

rectify the defect. Clause 4 of this Schedule says in un-ambiguous terms that 

Independent Engineer is to determine the additional time to be allowed to the 

Concessionaire and conveyed to the Concessionaire and the Authority with 

reasons thereof.  

(xiv) The facts pertaining to the breakdown/ damage of windings of both the ICTs 

have been covered in larger details in the Petition at Pages 17-22. Both the 

ICTs had undergone breakdown/damage of windings, transformer bushings, 

tank etc.  Whenever there is damage/defect in any of the power transformers, 

first the engineer of the Manufacturer is called for site inspection and if the 

defect is such which could not be rectified at site, (like damage to the 

transformer windings), the transformer has to be shifted to the works of the 

Manufacturer’s and repair work is carried out at their works.  

(xv) In this regard kind attention is also drawn to Schedule – N of TA which 

mentions at length the ‘Terms and Reference for the IE.  These include the 

involvement of IE throughout the Development, Construction and Operation 
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periods of the Transmission Project. Some of the relevant provisions are under 

Clause 3.1 (viii, ix and x) and Clause 4.1, Clause 6.7 & 6.8 and a sweeping 

provision under Clause 10:- 

3. Role and functions of the Independent Engineer:  

3.1 (viii) determining, as required under the Agreement, the period or 

any extension thereof, for performing any duty or obligation; 

3.1 (ix) assisting the Parties in resolution of disputes as set forth in 

Paragraph 9; 

3.1 (x) undertaking all other duties and functions in accordance with 

the Agreement; 

4.1 The Independent Engineer shall complete such review and send 

its comments/observations to the Authority and the Concessionaire 

within 15 (fifteen) days of receipt of such drawings. In particular, such 

comments shall specify the conformity or otherwise of such drawings 

with scope of the Project and Specifications and Standards.  

6. Operation Period: 

6.7 In respect of any defect or deficiency referred to in Paragraph 3 

of Schedule-K, the Independent Engineer shall, in conformity with 

Good Industry Practice, specify the permissible limit of deviation or 

deterioration with reference to the Specifications and Standards and 

shall also specify the time limit for repair or rectification of any 

deviation or deterioration beyond the permissible limit.  

6.8 The Independent Engineer shall determine if any delay has 

occurred in completion of repair or remedial works in accordance 

with the Agreement, and shall also determine the Damages, if any, 

payable by the Concessionaire to the Authority for such delay.  

10. Other duties and functions: The Independent Engineer shall 

perform all other duties and functions specified in the Agreement.  

(xvi) Accordingly the matter was referred to the Independent Engineer (IE), 

appointed by the Respondent under the provisions of the Transmission 

Agreement. The IE had examined all the provisions of the Transmission 

Agreement and the type of damage suffered by the ICTs and concluded that 

the deductions made by HVPNL were not justified and should be refunded to 



 

61 | P a g e  
 

the Concessionaire. The Respondent is holding on the due payments of the 

Petitioner inspite of prolonged exchange of communications and even after 

clear report of the Independent Engineer, appointed by the Respondent as per 

provisions of the TA.  

(xvii) In this background the issue of wrongful deductions made by the Respondent 

needs to be considered and decided upon.  

Issue–B: Wrongful calculation of the reliability parameters of system capacity 

and consequent incorrect deduction of Rs.56,64,363/- as on 01.10.2017 by 

HVPNL: 

 

(xviii) In this regard kind reference is drawn to Article 21 of TA, which refers to the 

Key Performance Indicators and the ‘Availability’ and ‘Reliability’ of the System 

Capacity is fully spelt out in this Article. Some of the important provisions are:- 

21.2 Availability: The Concessionaire shall procure that during the 

Operation Period, the Availability of the System Capacity is not less 

than the Normative Availability and incentives and penalties in relation 

to Availability shall be payable or recoverable, as the case may be, by 

the Authority in accordance with the provisions of Article 26. 

21.3 Reliability:   

21.3.1 The reliability of the System Capacity in an Accounting Year (the 

“Reliability”) shall be measured in terms of the number of Forced 

Outages occurring on the individual elements of the System Capacity in 

successive Reliability measurement units (the “Reliability Measurement 

Unit” or ‘RMU’). One Reliability Measurement Unit shall mean 1.5 (one 

point five) forced outages affecting the continuity or stability of supply for 

any element of the System Capacity in any Accounting Year, but only if 

it is caused on account of any event other than Force Majeure or an 

event described in Clause 17.8.2, and shall be calculated in accordance 

with the Specifications and Standards.  

Explanation 

An element of the System Capacity shall mean any bay at a sub-station, 

but shall not include a spare bay. For the purposes of this Clause 

21.3.1, a Sub-station shall be deemed to comprise of bays, and the term 
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“bay” shall mean a part of a Sub-station containing switching and control 

devises connected to the bus-bar of the Sub-station, designed for an 

electrical supply line, power transformer, bus coupler or bus reactor. 

21.3.2 The Concessionaire shall procure a Reliability such that there are 

no more than 1.5 (one point five) RMU in each Accounting Year. In the 

event that the Reliability in an Accounting year exceeds 1.5 (one point 

five) RMU, the Concessionaire shall pay to the Authority a penalty equal 

to 1% (one percent) of the Unitary Charges for each RMU in excess of 

1.5 (one point five) RMU.  

(xix) The line of arguments preferred by the Respondents is totally against the spirit 

of the reliability of transmission system. It needs to be appreciated that in a 

power system the ultimate standard to be examined is that how the system as 

a whole behaves? Behaviour of any individual element cannot be construed as 

reliability of the system. We would request the Commission to kindly appreciate 

the following important factors:- 

a) The Power Transmission System comprises of various elements, which 

have rightly been equated with the number of bays at a substation (except 

any spare bay) in the Explanation given under Clause 21.3.1 of the 

Transmission Agreement. This method was adopted to arrive at the total 

system availability as what is important is the overall availability of the 

system as whole and not each element.  

b) Further these elements are just a part of a Substation; 

c) These elements would contain switching and control devices connected to 

the bus-bar of the Substation; 

d) Each element could be designed for having the equipment for an electric 

supply line (either incoming or outgoing bay), power transformer, bus 

coupler or the bus reactor; 

e) If penalty is to be calculated for each element independently then the 

penalty would be levied irrespective of the availability of the system as a 

whole. This will lead to a situation where even if the system capacity was 

available beyond 99.9% in a year, still penalty would have to be paid. This 

is totally an absurd assumption.  

f) The system built and controlled by the Petitioner comprised of the 2 Nos. 
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400 kV Substations i.e. Kabulpur and Deepalpur and 4 Nos. 400 kV step-

down Power Transformers at each Substations. Total elements in the 

above system are 58 and thus permissible outages were to be worked out 

with 58x1.5=87 RMUs. The penalty was to be applicable only after the 

outages crossed 1.5/RMU or 87x1.5=130.5 or 131.  

(xx) Although the Respondent has referred to the letter written on 24.12.2009, but 

has ignored the main contents of the pre-bid discussions and matter & 

substance of the Pre-Bid queries made by prospective bidders and reply 

thereof given by HVPN as communicated vide Memo. No. Ch-40/305/PPP/102 

dated 07.12.2009. For re-emphasising the importance and relevance of the 

clarification, we may quote the query and clarification given thereof:- 

(i) Query of bidder: 
(ii)  
(iii) Clause 21: Key Performance Indicators:  

(iv) Clause 21.3.1: “Please arrange to clarify the concept of 
Reliability measured in Reliability Measurement Unit regarding the 
concept of Reliability measured in Reliability Measurement Unit by an 
example;”  

Reply given by HVPN: 

“For avoidance of doubt, a Transmission System having a number of 
Substations comprising of total 16 nos. Transformer Bays and 10 Line 
Bays totaling to 26 elements of the system capacity under the Project. 
One RMU shall mean 1.5 x 26 = 39 no. of forced outages in one 
accounting year for the Transmission System as a whole which is within 
permissible limit. It would invite caution and adverse communication if it 
exceeds the limit. In the event the total Forced Outages exceed 1.5 
RMU = 1.5 x 39 = 58.5 outages in whole of the Transmission System, 
then it would invite penalty equal to 1% of unitary charge for each RMU 
(39 nos. outages) in excess of 1.5 RMU (59 outages in whole of the 
Transmission System during the year and on pro-rata basis thereafter. 
Provision of penalty is specific to the contract.”  

(xxi) The Respondent has confirmed that the Authority had issued a revised 

Transmission Agreement incorporating many changes mentioned in 

Addendum-I and certain other changes. It is to be appreciated that the 

particular Clause 21.3.1 of the TA was not amended and was retained as it was 

in the original TA. Moreover, the clarifications issued to the particular query at 

Sr. No. 69 was regarding the method of calculation of Reliability and nothing to 

deal with the contents of TA.  

(xxii) Even if some of the Clauses of the TA might have been revised in view of the 

queries/clarifications sought for by the prospective bidders but the clarification 
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given to this specific query was more of a method of calculation of Reliability 

and there was no change in the substance or content of this Clause of the TA. 

Hence whatever was conveyed by the Authority was a thought process and 

had no effect on the TA. It required reference only at the time of implementation 

of the TA. Hence it is very relevant to the TA even at present. Method of 

calculation of Reliability would remain unchanged unless some specific 

provision was made contradicting the earlier clarification.  

(xxiii) Although the Petitioner has exhausted all the channels for resolving the 

dispute, as provided under the TA, but there has not been any amicable 

settlement. The Respondent is bent upon inflicting financial penalty on the 

Petitioner totally against the provisions of the TA and other supporting factors.  

(xxiv) The issue was also referred by the Petitioner to the Independent Engineer vide 

letter dated 09.06.2016. The IE clearly gave his findings on this issue which 

read as under, 

(v) “In view of the above, we, Independent Engineer, would finally 

like to say that no penalty can be levied for not meeting “Reliability” 

criteria under the stipulations of relevant Clause of “Transmission 

Agreement” till Forced Outages numbers reach 132 and 135 in an 

Accounting year for both 400 kV Kabulpur and 400 kV Dipalpur Sub-

stations put together, as elaborated in case (1) and case (2) 

respectively above. The penalties deducted so far by HVPNL by not 

following the methodology as elaborated in case (1) and case (2), which 

ever may be applicable, should be refunded to JKTTPL.” 

(xxv) In the above background of facts and circumstances of the case, the reply 

given by the Respondents has no merit and this issue relating to the ‘Wrongful 

calculation of the reliability parameters of the system capacity and consequent 

incorrect deductions of amounts by HVPNL’ may kindly be decided by the 

Commission.  

Issue–C: Wrongful deduction of the interest by HVPNL without any basis despite 

timely and prompt reimbursement by the petitioner of the amount claimed 

by HVPNL on account of incorrect reference year considered for working 

out the variation in WPI: 

(xxvi) The reply given by the Respondents is far from the facts of the case. The 

Respondents have also not reproduced the full provisions relating to the above 



 

65 | P a g e  
 

issue from the TA, which needs to be looked at for appreciating the matter in 

right perspective. The relevant portion of the TA from Article 26.9 and 47.4 

reads as under:- 

“26.9 Disputed amounts: 

26.9.1 The Authority shall, within 10 (ten) days of receiving an Invoice, 

notify the Concessionaire of the Disputed Amounts, with particulars 

thereof. Within 7 (seven) days of receiving such notice, the 

Concessionaire shall present any information or evidence as may 

reasonably be required for determining that such Disputed Amounts are 

payable. The Authority may, if necessary, meet a representative of the 

Concessionaire for resolving the dispute and in the event that the 

dispute is not resolved amicably, the Dispute Resolution Procedure 

shall apply. For the avoidance of doubt, even if a dispute is resolved 

amicably, any amount paid after the payment Due Date shall be 

deemed as delayed payment for the purpose of payment of interest 

thereon. For the avoidance of doubt, the Authority shall be entitled to 

raise a dispute regarding any Disputed Amounts, whether due or 

already paid in accordance with this Agreement, at any time.  

26.09.2 If any amount is payable by either Party to the other Party, upon 

determination of a dispute regarding any Disputed Amount under the 

Dispute Resolution Procedure, such amount shall be deemed to be 

payable on the date when it first became due under this Agreement, 

and interest for the period of delay shall be due and payable at the rate 

specified in Clause 26.10.  

26.10 Delayed payment: 

All amounts due and payable to the Concessionaire under the 

provisions of this Agreement shall be paid within the period set forth in 

Clause 26.8. In the event of delay beyond such period, the Authority 

shall pay interest for the period of delay, calculated at a rate equal to 

5% (five per cent) above the Bank Rate on the amounts payable. 

47.4 Delayed payments: 
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The Parties hereto agree that payments due from one Party to the other 

Party under the provisions of this Agreement shall be made within the 

period set forth therein, and if no such period is specified, within 30 

(thirty) days of receiving a demand along with the necessary particulars. 

In the event of delay beyond such period, the defaulting Party shall pay 

interest for the period of delay calculated at a rate equal to 5% (five per 

cent) above the Bank Rate, and recovery thereof shall be without 

prejudice to the rights of the Parties under this Agreement including 

Termination thereof.” 

(xxvii) From the above, following important observations would be made:- 

a) Clause 26.9 related to the payment of Unitary Charges.  

b) The Concessionaire was required to submit information or evidence 

within 7 days of receiving such notice; 

c) If the dispute was not resolved amicably, the Dispute Resolution 

Procedure was to apply.    

d) Clause 47.4 related to Disputed Payments, in general.   

(xxviii) In the present case, error in calculating Unitary Charges was brought out to the 

notice of the Concessionaire by HVPNL on 04.04.2014 after over 2 years of 

the commissioning of the Project and having already paid all Invoices till 

then without any protest or objection. The Petitioner responded on 

09.04.2014, well within the permissible period of response, and accepted the 

bona fide mistake in calculation of the Reference Index Period as 2009 instead 

of 2010.  HVPNL without following the dispute resolution procedure stipulated 

in TSA, unilaterally illegally deducted the amount on 16.04.2014 along with 

interest.  

(xxix) The Petitioner had referred this matter to the IE vide letter dated 12.07.2016. 

The IE examined the issue and sent his observations/comments vide letter 

dated 04.11.2016. The relevant portion of this report is reproduced hereunder, 

(vi) “In view of foregoing paras, IE is finally of the view that HVPNL 

is fully justified in deducting the excess amount of Unitary 

Charges to which JKTTPL has consented but not justified in 

levying the interest on this amount as it is not in conformance to 

TA.”  
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(xxx) As such the interest deducted on the amount of Unitary Charges was totally 

unjustified and illegal and hence is to be rightly refunded to the Petitioner.  

Issue–D: Erroneous and arbitrary challenge to the powers of the Independent 

Engineer to decide the disputes arising between the parties: 

(xxxi) That under the TA, lot of reliance has been made to the role of the IE at all 

stages of the implementation of the Transmission System Project. Schedule – 

N to Clause 23.2.1 of TA mentions at length the ‘Terms and Reference for the 

IE’.  These include the involvement of IE throughout the Development, 

Construction and Operation periods of the Transmission Project. Some of the 

relevant provisions are under Clause 3 (Role and functions of the Independent 

Engineer) and Clause 10 (Other duties and functions) (Page 202-209 of TA and 

Page 272-279 of the Main Petition), which read as under; 

3.  Role and functions of the Independent Engineer:  

 

3.1  The role and functions of the Independent Engineer shall include the 

following: 

(i)  review of the Drawings and Documents as set forth in paragraph 4; 

(ii) review, inspection and monitoring of Construction Works as set forth in 

paragraph 5; 

(iii)  review, inspection and testing of Transmission System as set forth in 

paragraph 5; 

(iv)  conducting Tests on completion of construction and issuing 

Completion/provisional Certificate as set forth in Paragraph 5; 

(v) review, inspection and monitoring of O&M as set forth in Paragraph 6; 

(vi)  review, inspection and monitoring of Divestment Requirements as set 

forth in Paragraph 7; 

(vii) determining, as required under the Agreement, the period of any works 

or services and/or their reasonableness; 

(viii) determining, as required under the Agreement, the period or any extension 

thereof, for performing any duty or obligation; 

(ix)  assisting the Parties in resolution of disputes as set forth in Paragraph 

9; 

(x) undertaking all other duties and functions in accordance with the 

Agreement; 
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3.2 The Independent Engineer shall discharge its duties in a fair, impartial 

and efficient matter, consistent with the highest standards of 

professional integrity and Good Industry Practice.   

10.  Other duties and functions:  

 The Independent Engineer shall perform all other duties and functions 

specified in the Agreement.” 

(xxxii) The IE is appointed in terms of Article 23.1 of the TA by the Authority (HVPNL) 

in accordance with the selection criteria set forth in Schedule-M through a 

comprehensive method mentioned in the TA. Some of the important provisions 

under Article 23 of TA are reproduced hereunder:- 

“23.2 Duties and functions of Independent Engineer: 

23.2.1 The Independent Engineer shall discharge its duties and functions 

substantially in accordance with the terms and conditions set forth in 

Schedule-N.  

23.6 If either Party disputes any advice, instruction, decision, direction or 

award of the Independent Engineer, or, as the case may be, the 

assertion or failure to assert jurisdiction, the Dispute shall be resolved in 

accordance with the Dispute Resolution Procedure.” 

(xxxiii) Although Clause 3.1(ix) of Schedule-N under Clause 23.2.1 of TA empowers IE 

to assist the Parties in resolution of disputes but the attitude and response of 

the Respondent to the reports of the IE on various disputes has been always to 

disagree with the IE and not to find an amicable solution to the disputes. This is 

totally against the spirit of provisions under TA and forfeits the very basic 

concept of the Transmission System Project under taken under the Public 

Private Partnership (PPP) Mode.  

(xxxiv) That Independent Engineer was appointed by the Respondent for this Project 

on three occasions with identical terms of reference. Under a project executed 

under PPP Mode, it is very necessary that a level playing field is provided to 

both the Private Developer and the Public Utility, which enhances mutual 

confidence building. The appointment of an IE was a vital step in this direction 

to facilitate mechanism of fair dispute resolution.  

(xxxv) The Petitioner does not find any necessity of commenting on the para-wise 

replies submitted by the Respondent as it will be just repeating what has been 

submitted in the foregoing paragraphs of the Rejoinder and the Main Petition.  
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(xxxvi) In view of the facts and submissions made by the Petitioner through its Main 

Petition and the present Rejoinder to the Petition, the Petitioner requested the 

Commission to consider the contents of the Petition and in the interest of 

justice grant necessary reliefs to the Petitioner as contained in the ‘Prayer’ in 

the Main Petition. 

4. The Petitioner has submitted that the Respondent i.e. HVPNL subsequent to 

the filing of Petition no. HERC/PRO-51 of 2018 has issued demand notice 

dated 05.03.2019. Accordingly, the Petitioner filed another Petition no. 

HERC/PRO-18 of 2019, seeking directions for HVPNL not to initiate recovery of 

amounts from any of unpaid invoices as per the ‘Notice’ served upon the 

Petitioner vide letter dated 05.03.2019 or in the alternative, refer the disputes 

between the parties to be adjudicated by way of arbitration. 

5. The Petitioner has also filed an application for stay of notice dated 05.03.2019 

issued by the Respondent Nigam “for deduction of unitary charges under 

clause 21.3.2, 21.1.3 and 26.9 of TSA” and early hearing in the matter on 

11.03.2019. 

6. The Commission considered the request of the Petitioner dated 11.03.2019 for 

early hearing and rescheduled the matter for hearing from 01.04.2019 to 

26.03.2019.  

 

Commission’s Order 

 

7. The Commission heard the arguments of both the parties at length as well as 

perused their written submissions given in the matter. 

8. Before proceeding in the matter, the preliminary issue which requires to be 

determined is as to whether the matter has to be adjudicated by this 

Commission or is to be referred to the Arbitration even though no such specific  

plea has been raised by the contracting parties to the agreement. The dispute 

being raised and the issues requiring determination pertains to the authority of 

the Independent Engineer (IE) as also the relevant clauses contained under 

Transmission license along with the powers conferred upon this Commission 

for adjudication of dispute arises out of the Transmission Agreements. Upon 

consideration of the issues in its entirety, the dispute pertains to be of a nature 

that would require adjudication in exercise of the powers under section 86(1)(f).  
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Resultantly, this Commission decide to proceed and adjudicate upon the issues 

as the determination would have application in-rem. The financial implication 

upon the Utility as also the consumers further persuaded the Commission to 

examine the issues for itself in order to finally adjudicate the dispute and to 

settle the rest the controversy by means of an expeditious determination, rather 

than prolonging the issues by making reference to other dispute resolution 

mechanism.   

9. The Commission is further supported in its aforesaid decision by the Order 

dated 14.03.2019 passed by Hon’ble Punjab & Haryana High Court in CWP – 

7027-2019 (O&M), on the petition filed by M/s. Jhajjar KT  challenging the 

memo dated 05.03.2019 issued by the Respondent Nigam for deduction of 

Unitary Charges under clauses 21.3.2, 21.3.3 and 26.9 of the Transmission 

Agreement. Hon’ble Court has in its ibid order, refrained from examining the 

issue on merits and directed the Commission to decide the application seeking 

interim directions within a period of 3 week. Till such time, the memo dated 

05.03.2019 issued by the Respondent Nigam would be held in abeyance. 

10. The Commission has framed the following issues for analysis and order:- 

11. Issue No. 1 : Whether HVPNL has correctly deducted Rs.77,30,583/- from 

the unitary charges payable to M/s Jhajjar KT Pvt. Ltd. under TSA 

approved by the Commission for the delay in the repair of Inter 

Connecting Transformers (“ICTs”) undertaken by the Petitioner? 

The Commission observes that the question to be answered before deciding 

the legality of the deduction made by HVPNL is whether the repair time taken 

by M/s. Jhajjar KT in restoring the two damaged ICTs is reasonable. It has 

been submitted that ICT-1 got damaged on 30.05.2014 and the same has 

restored for commercial operation on 01.12.2014, after getting the same 

repaired from the manufacturer’s works. Thus, total time taken to restore the 

ICT-1 works out to 185 days. Subsequently, ICT-2 got damaged on 03.01.2015 

and restored for commercial operation on 06.04.2015, after on site repair. 

Thus, total time taken to restore the ICT-2 works out to 95 days. 

In order to examine the issue of reasonableness of time taken by M/s. Jhajjar 

KT, the Commission has carefully examined Schedule K of the Transmission 

Agreement, as under:- 

     Schedule – K: Maintenance Requirements 
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     “xxxxxxxxxxxxxxxxx 

2. Repair/rectification of defects and deficiencies 
The obligations of the Concessionaire in respect of Maintenance 
Requirements shall include repair and rectification of the defects and 
deficiencies specified in Annex - I of this Schedule - K within the time 
limit set forth therein. 
3. Other defects and deficiencies 
3.1 In respect of any defect or deficiency not specified in Annex - I of this 
Schedule- K, the Concessionaire shall undertake repair or rectification in 
accordance with Good Industry Practice. 
3.2 In respect of any defect or deficiency not specified in Annex - I of this   
Schedule- K, the Independent Engineer may, in conformity with Good 
Industry Practice, specify the permissible limit of deviation or 
deterioration with reference to the Specifications and Standards, and any 
deviation or deterioration beyond the permissible limit shall be repaired 
or rectified by the Concessionaire within the time limit specified by the 
Independent Engineer. 
4.  Extension of time limit 
Notwithstanding anything to the contrary specified in this Schedule-K, if 
the nature and extent of any defect or deficiency justifies more time for 
its repair or rectification than the time specified herein, the 
Concessionaire shall be entitled to additional time in conformity with 
Good Industry Practice. Such additional time shall be determined by the 
Independent Engineer and conveyed to the Concessionaire and the 
Authority with reasons thereof.” 

 

Annex - I of Schedule - K 

S. No. Nature of defect or deficiency Time limit for repair/ 

rectification 

II SUBSTATIONS: 

(iii) Malfunctioning of power transformer:  

 (4) Malfunctioning of power transformers due to internal 

defects 

30 days 

The Commission observes that time limit for repair/rectification for all kind of 

defects was not set in Annex – I of Schedule – K. Due to this fact the clause 3 

of schedule K which contains the provision that other defects may be rectified 

in accordance with good industry practice, time period for which may be 

specified by the Independent Engineer with reference to the Specifications and 

Standards.  

The Commission observes that the tenure of first Independent Engineer (IE) 

expired on 13.12.2013 and subsequently another IE was appointed only on 
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01.07.2015 and there was no IE during the period from 14.12.2013 to 

30.06.2015, the period during which the dispute had arisen.  

In these circumstances, the report was submitted by IE on 01.12.2016 i.e. 

much after the failure of ICTs and their restoration. The Commission observes 

that the IE was not even appointed at the time of failure of ICTs and their 

restoration so as to be able to determine the issue comprehensively. In 

absence of the same, the IE has placed reliance on CERC draft notification 

dated 28.09.2010, Annexure II, Para 3 & 4, Item 1 (A) under “Restoration after 

repair of failed transformer”, where the total repair time range is given as 350 – 

450 days.  

The IE in its ibid report has discussed the provision given in Annex -1 of 

schedule – K which deals with the “Malfunctioning of power transformers due to 

internal defects”, against which the time limit to repair/rectify the defect is given 

as 30 days. The IE in its ibid report submitted that the malfunctioning of a 

circuit breaker occurs due to problems in its operating mechanism/interrupting 

chamber or for an isolator when any of its contacts (phases) doesn’t open or 

close properly.  Further, malfunctioning of protection relay implies when it does 

not do the selective tripping as required or when it under-reaches/over-

reaches.  Buchholz relay of transformer may malfunction or OLTC of 

transformer may malfunction when its operating mechanism fails to select 

designated tap. One of the cooling fans or pumps may not operate temporarily 

in which case transformer will continue to be in service (malfunction) though on 

to its full capacity. “Mal-functioning” is a situation in which Equipment is not fully 

functional or in under/poorly performing and with some minor rectification work, 

the performance can be completely restored. Further in case of 

“Malfunctioning”, it is feasible to carry out required rectifications at site itself. 

Hence, instead of “Malfunctioning”, “Failure” should have been proper word. 

Regarding ICT-1, the IE observed that power transformer had suffered 

extensive damages requiring repairs at Manufacturer’s Works, ‘Nature of 

Defect and Deficiency’ and corresponding ‘time limit’ for repairs have not been 

specified at Schedule ‘K’ (Annexure I). Therefore, in order to rely on Good 

Industry Practice specified in Para 3 of Schedule K, reliance was placed by the 

IE on CERC draft notification dated 28.09.2010, Annexure II, Para 3 & 4, Item 1 
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(A) under “Restoration after repair of failed transformer”, the total repair time 

range is given as 350 – 450 days. M/s. Jhajjar KT took 185 days for factory 

repair of ICT-1 which needed winding replacement.  

Regarding ICT-2, the IE observed that HV lead of R phase winding and leads 

of 33 KV had signs of flashover. All three windings were apparently not 

damaged. In the interest of quick restoration, it was decided to repair the 

transformer on site. But the bushings were sent to Mumbai/Nasik and 

Aurangabad for repairs. Other materials required for repairs were manufactured 

and processed at Manufacturer’s Works. As per CERC draft Notification dated 

28/09/2010 Annexure-II Page 4 of 4, item -2 under heading “Site Repair” 

(involving bushings / OLTC / Core earthing of failed transformer) the time 

period given is from 75 to 300 days depending upon type of repair and 

availability of ready spares.  M/s. Jhajjar KT took 94 days for site repair / 

restoration of ICT-2 which is well within the CERC norms and in line with Good 

industry practices. 

The Commission has considered the submission of the petitioner and the 

respondent regarding referring the matter to the IE. The averments of the 

Respondent that the Petitioner is under an obligation to ensure uninterrupted 

supply at the time of outage of Interconnecting Transformer by replacing the 

damaged transformer with a spare transformer lying at the site, does not find 

favour of the Commission for the reasons that no reference regarding this 

obligation of the concessionaire was found in Transmission Agreement. 

Admittedly, this practice is not being followed by HVPNL in its own transmission 

system/projects. Further, the transmission system has been created as per the 

specifications provided by the “authority”. The Commission, after due 

deliberation, agrees with the report of the IE that the present failure of ICT was 

not a matter of “malfunction” and therefore is not subject to the time limit of 30 

days as given under “Annex -1 of schedule – K”; rather, the same was required 

to be referred to the IE under clause 3 of schedule “K”. 

However, the Commission observes that time period to rectify the defect in the 

ICTs was to be specified by the IE with reference to good industry practices, 

Specifications and Standards, under clause 3 of schedule K. The IE, while 

determining so, has referred to the Annexure II of the draft CERC Regulations 

dated 28.09.2010. The Commission has examined the same and observes that 
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the referred time line is only the indicative time of restoration of Transformers 

by Powergrid Corporation. Neither do the draft regulation give it the status of 

“good industry practice” nor has the IE attempted to examine the good industry 

practice by way of any further data. It is a matter of record that the draft CERC 

regulations were subjected to diverse comments of the stakeholders and 

thereupon, after due consideration of such comments, final CERC Regulations 

notified on 17.09.2012 {Central Electricity Regulatory Commission (Standards 

of Performance of inter-State transmission licensees) Regulations, 2012}, 

clearly mentioned the time to be allowed to a transmission licensee to restore 

the failed ICTs as 120 days. The relevant Regulation clause no. 5 (1) (b) is 

reproduced as under:- 

“5 .1 (b) Restoration time:  Restoration time for different types of failures of 

transmission line and inter-connecting transformers (ICT) and reactors shall not 

exceed the following time limit: 

S No. Type of failure Restoration time (Days) 

1. Xxxxxxx Xx 

6. Failure of Inter-Connecting Transformers 
(ICT) 

 

 Restoration of failed ICT 120 

 

Further, the ibid regulation clearly mention that failure to adhere to the above 

timeline shall render the licensee liable to payment of compensation. The 

Commission observes that the IE has failed to discuss the notified regulations 

in its report dated 01.12.2016 and has relied on the Annexure of the draft 

CERC Regulations, which was not even the view of the CERC in the draft 

Regulations. It is also observed that the IE has constantly referred to the 

CERC draft regulations put up on the CERC website as “CERC 

notification dated 28.09.2010” at more than one place in its report and the 

time taken by Power Grid Corporation as the “repair time range stipulated 

by CERC or CERC norms and good industry practice” though the actual 

notified norms were in the knowledge of the petitioner as per its 

submissions to this Commission. The CERC framed its Regulations dated 

17.09.2012 after due deliberation on the Restoration time of failed ICT and has 

specified that the time prescribed for restoration of failed ICT is 120 days 

irrespective of the fact whether the restoration is on site or off site.  
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In view of the above discussions, the Commission, while agreeing to the 

report of the IE to the extent that the repair time of damaged ICTs is not 

specifically provided in the Transmission Agreement and is to be decided 

accordingly to the best industry practice, observes that the reference of 

standards/ best industry practice taken by the IE is not correct. 

Accordingly, the Commission decides that notified CERC (Standards of 

Performance of inter-State transmission licensees) Regulations, 2012 

should be taken as the standard for determining the Restoration time for 

repair of the damaged ICT-1 and ICT-2, which specifies the repair time as 

120 days. Accordingly, issue framed is answered in negative i.e. HVPNL 

was not right in deducting Rs. 77,30,583/- for delay in repair of Inter 

Connecting Transfers (ICTs). HVPNL is directed to recalculate the 

damages for the delay in the repair of Inter Connecting Transformers 

(“ICTs”) undertaken by the Petitioner, beyond the period of 120 days. The 

Petitioner is directed to provide the necessary details of cost of repair 

etc. to the Respondent, within a period of 15 days to enable HVPNL to 

compute the damages in accordance with Regulation clause 17.9.1 of the 

Transmission Agreement. HVPNL shall thereafter decide the issue & 

calculate the demand within a period of 30 days thereafter. 

12. Issue No.2 : Whether the calculation of the Reliability Parameters of 

System Capacity and consequent deduction of Rs. 56,64,363 /- as on 1st 

Oct. 2017 by HVPNL is correct.  

The Commission has examined the submissions of the Petitioner that as per 

clause 21.3 of the Transmission Agreement (Reliability) bay outages are to be 

calculated for both the substations as a whole and not on the basis of individual 

element. The IE has also given the similar opinion dated 15.12.2016. The 

Commission observes that the Petitioner as well as IE have arrived at the said 

interpretation by placing reliance upon the clarification dated 11.12.2009 

rendered by the Respondent in response to pre-bid queries raised by one of 

the bidders (“Clarification”) to clause 21.3 of the Transmission Agreement. The 

Commission has carefully examined clause 21.3 of the Transmission 

Agreement, as under:- 

 “21.3 Reliability  
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21.3.1 The reliability of the System Capacity in an Accounting Year (the 

“Reliability”) shall be measured in terms of the number of Forced Outages 

occurring on the individual elements of the System Capacity in successive 

Reliability measurement units (the “Reliability Measurement Unit” or “RMU”). 

One Reliability Measurement Unit shall mean 1.5 (one point five) Forced 

Outages affecting the continuity or stability of supply for any element of the 

System Capacity in any Accounting Year, but only if it is caused on account of 

any event other than Force Majeure or an event described in Clause 17.8.2 and 

shall be calculated in accordance with the Specifications and Standards.  

 Explanation 

  An element of the System Capacity shall mean any bay at a Sub-

station, but shall not include a spare bay. For the purpose of this Clause 21.3.1, 

a Sub-station shall be deemed to comprise a number of bays, and the term 

“bay” shall mean a part of a Sub-station containing switching and control 

devices connected to the bus-bar of the Sub-station, designed for an electrical 

supply line, power transformer, bus coupler or bus reactor.  

21.3.2 The Concessionaire shall procure a Reliability such that there are no 

more than 1.5 (one point five) RMU in each Accounting Year. In the event that 

the Reliability in an Accounting Year exceeds 1.5 (one point five) RMU, the 

Concessionaire shall pay to the Authority a penalty equal to 1% (one per cent) 

of the Unitary Charge for each RMU excess of 1.5 (one point five) RMU.” 

From the examination of clause no. 21.3 of the TA, it is clear that one RMU 

means 1.5 times forced outages affecting the continuity or stability of supply for 

any element of the System Capacity in any Accounting Year and beyond that 

the Petitioner will be subjected to the penalty as per clause 21.3.2. The 

interpreting of the Petitioner as well the IE by considering tripping limit of whole 

project bays instead of individual bay for the purpose of calculation of Reliability 

is on the basis of clarification dated 11.12.2009 does not holds good since the 

same was withdrawn by HVPNL on 24.12.2009 and therefore has no binding 

effect.  

The Commission observes that once a draft Transmission Agreement on the 

basis of which clarification dated 11.12.2009 was issued by HVPNL, become 

infructuous and supersedes by another draft, the clarification dated 11.12.2009 

also becomes infructuous. In absence of such clarification, the plain reading of 
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the clause no. 21.3 makes it amply clear that stability of supply has to be 

ensured for each element of the system capacity and not for the entire system 

capacity. Penalties are to be levied for the outages exceeding 1.5 x 1.5 for 

element of the System Capacity as against the plea of the Petitioner that 

penalty is to be levied when outages exceed 1.5 x 1.5 x total number of 

elements in both the substations i.e. 131 in the present case. 

Further, the Petitioner has not raised any other objection on the calculation of 

penalty imposed by HVPNL other than the fundamental issue discussed above. 

Hence, the Commission has not gone further into the details of calculations of 

penalty amount.  

In view of the above discussions, the issue framed is answered in 

affirmative i.e. calculation of the Reliability Parameters of System 

Capacity and consequent imposition of penalty by HVPNL is correct.  

13. Issue No.3 : Whether HVPNL is within its rights to impose interest of Rs 

62,90,283/- on the amount claimed by HVPNL on account of incorrect 

reference year considered for working out the variation in Wholesale 

Price Index (WPI). 

The Commission has examined the submissions of the Petitioner that HVPNL 

has wrongly charged interest amounting to Rs. 62,67,367/- in March, 2014, on 

the excess payment of Unitary Charges amounting to Rs. 4,31,17201/- made 

on account of considering Reference Index Year 2009 instead of 2010 for 

loading the component of WPI. 

The Commission considers that Petitioner vide letter dated 22.04.2014, had 

acknowledged the omission while computing the Indexed Unitary Charge as 

per Article 26.3 of the TA. The Petitioner has admitted the omission, but 

contested that interest would be charged if it has not been paid within 30 days 

of demand, in accordance with Article 47.4 of the Transmission Agreement. In 

the present case, demand for refund of excess payment was made on 

04.04.2014 and the same has been adjusted on 16.04.2014. The report of IE 

dated 04.11.2016 also supports the contention of the Petitioner. 

Per-contra, the Respondent averred that if it is found that the Petitioner is not 

entitled to receive the said amount, the Respondent is entitled to seek refund of 

the said amount, along with the interest at the rate provided under clause 26.10 

of the Transmission Agreement. 
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Therefore, in order to decide the issue, the Commission examined clause 26 as 

well as clause 47 of the Transmission Agreement. The extract of the same is 

reproduced under:- 

 “ARTICLE 26 UNITARY CHARGES 

26.8 Billing and Payment 
26.8.1 Commencing from the month following the month in which COD 

occurs, the Concessionaire shall, by the 5th (fifth) day of such and each 

succeeding month (or, if such day is not a Business Day, the immediately 

following Business Day), submit in triplicate to the Authority, an invoice in 

the agreed form  (the  "Monthly Invoice") signed by the authorised 

signatory of the Concessionaire setting out the computation of the Unitary 

Charge to be paid by the Authority to the Concessionaire in respect of the 

immediately preceding month in accordance with the provisions of this 

Agreement. 

26.8.2 The Concessionaire shall, with each Monthly Invoice submit, (i) a 

certificate that the amounts claimed in the invoice are correct and in 

accordance with the provisions of the Agreement; (ii) proof of Availability for 

the period billed; (iii) SLDC charges as specified in Clause 5.9; (iv) charges 

and payments in respect of reactive power as specified in Clause 5.10; (v) 

official documents in support of the variation in WPI as specified in Clause 

26.3; (vi) detailed calculations of the Unitary Charge in accordance with 

Article 26; (vii) detailed calculations of the incentives and/or penalties in 

accordance with Clause 26.6; (viii) details in respect of taxes/duties 

payable/reimbursable in accordance with the provisions of this Agreement; 

(ix) details of the Revenue Share payable by the Concessionaire in respect 

of Transmission Tariff and Other Business; (x) details in respect of 

penalties or incentives payable in respect of Key Performance Indicators in 

accordance with the provisions of Article 21 ; and (xi) the net amount 

payable under the Monthly Invoice. 

26.8.3 The Authority shall, within 15 (fifteen) days of receipt of an invoice in 

accordance with Clause 26.8.1 (the “Payment Due Date”), make payment 

of the amount claimed directly, through electronic transfer, to the nominated 

bank account of the Concessionaire, save and except any amounts which it 

determines as not payable or disputed (the “Disputed Amounts”). 
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26.8.4 All penalties and any other amounts due and payable by the 

Concessionaire in accordance with the provisions of this Agreement may 

be deducted from the Unitary Charge due and payable to the 

Concessionaire and in the event the deductions hereunder exceed the 

Unitary Charge in that month, the balance remaining shall be deducted 

from the Unitary Charge due and payable to the Concessionaire for the 

immediately following month. 

26.9  Disputed amounts 

26.9.1   … For the avoidance of doubt, the Authority shall be entitled to raise a 

dispute regarding any Disputes Amounts, whether due or already 

paid in accordance with this Agreement at any time. 

26.9.2  If any amount is payable by either Party to the other Party upon 

determination of dispute regarding any Disputed Amount under the 

Dispute Resolution Procedure, such amount shall be deemed to be 

payable on the date when it first become due under this Agreement, 

and interest for the period of delay shall be due and payable at the 

rate specified in clause 26.10.        

26.10  Delayed Amount  

 All amounts due and payable to the Concessionaire under the 

provisions of this Agreement shall be paid within the period set forth 

in clause 26.8. In the event of delay beyond such period the Authority 

shall pay interest for the period of delay, calculated at a rate equal to 

5% (five per cent) above the Bank Rate on the amounts payable.”    

“ARTICLE 47  MISCELLANEOUS PROVISIONS 

47.4 Delayed payments  

The Parties hereto agree that payments due from one Party to the other 

Party under the provisions of this Agreement shall be made within the 

period set forth therein, and if no such period is specified, within 30 

(thirty) days of receiving a demand along with the necessary particulars. 

In the event of delay beyond such period, the defaulting Party shall pay 

interest for the period of delay calculated at a rate equal to 5% (five per 

cent) above the Bank Rate, and recovery thereof shall be without 

prejudice to the rights of the Parties under this Agreement including 
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Termination thereof.” 

Upon examination of both the Articles i.e. Article 26 as well as Article 47 

of the Transmission Agreement, the Commission observes that Article 26 

specifically deals with Unitary charges, due date of its payment, disputed 

amount related to Unitary charges, delayed payment of disputed amounts 

relating to unitary charges and its settlement along with interest. Whereas, 

Article 47 deals with Miscellaneous provisions and settlement of delayed 

payment related thereto. It is well settled law that specific provision overrides 

the general provision. Therefore, the relevant provision to be examined in 

depth to decide the issue under consideration is Article 26 of the Transmission 

Agreement. 

In this regard, it is noteworthy that Article 26.9.2 specifically spell out 

that “If any amount is payable by either Party to the other Party upon 

determination of dispute regarding any Disputed Amount under the Dispute 

Resolution Procedure, such amount shall be deemed to be payable on the 

date when it first become due under this Agreement”.  

In the present case, dispute regarding the computation of Unitary 

charges was settled by way of acceptance of the Petitioner to the inadvertent 

omission while computing the indexed Unitary Charges. Thus, the refund of 

excess Unitary charges levied by M/s. Jhajjar KT on HVPNL became due & 

payable on the date when it first become due under this Agreement i.e. the 

date corresponding to the date on which the invoices charging excess amount 

of Unitary charges were raised by M/s. Jhajjar KT on HVPNL. 

The Commission does not agree with the report of the IE dated 

04.11.2016 on the matter, issued on the reference made to them by the 

Petitioner, who have observed that there is no provision under the 

Transmission Agreement pursuant to which interest can be levied in this case. 

Whereas, the case is squarely covered under Article 26 of the Transmission 

Agreement. 

Also the denial of such interest to HVPNL will result in unjust 

enrichment to the Petitioner who has used such amount, knowingly or 

unknowingly, which was not due to them. 

In view of the above discussions, the question framed is answered in 

affirmative i.e. HVPNL is right to impose interest of Rs 62,90,283/- on the 
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amount claimed by HVPNL on account of incorrect reference year 

considered for working out the variation in Wholesale Price Index (WPI). 

14. Issue No.4: Whether HVPNL is within its rights to challenge the 

recommendations of the Independent Engineer (IE). 

The Commission observes that the Independent Engineer is appointed under 

Article 23 of the Transmission Agreement. The duties and functions of the IE is 

enshrined in Schedule N of the Transmission Agreement. 

Therefore, in order to examine the issue framed, the Commission has 

examined the relevant paragraph of Schedule N of the Agreement, mentioned 

by the Petitioner in support of its arguments, reproduced as under:- 

“(i) Paragraph 3.1 (ix) states that one of functions of the Independent 

Engineer is to assist the parties in resolution of disputes as set 

forth in Paragraph 9 thereof. 

(ii) As per Paragraph 9.1, when called upon by either party in the 

event of any Dispute, the Independent Engineer shall mediate and 

assist the Parties in arriving at an amicable settlement. As per 

paragraph 9.2, the Independent Engineer also has the powers to 

define the meaning, nature and scope of Good Industry Practice 

as set out in the provision of the Transmission Agreement.” 

The examination of the above paragraphs of Schedule N of the Agreement 

cited by the Petitioner makes it amply clear that the role of the IE is to mediate 

and assist the parties. The opinion expressed by the IE is not biding on the 

parties. When one party to the agreement is of the view that recommendation 

of the Independent Engineer is contrary to the Transmission Agreement and 

applicable law, it is well within its right to differ with such opinion of the IE. The 

Commission observes that out of three issues opined by the IE discussed 

above in this Order, two have been found to be not in accordance with the 

Transmission Agreement. 

In view of the above, the issue framed is answered in affirmative i.e. 

HVPNL is within its rights to challenge the recommendations of the 

Independent Engineer (IE). 

In terms of the Order passed above in each issue framed for 

consideration of the Commission, the Petition No. HERC/PRO-18 of 2019 filed by 
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M/s. Jhajjar KT seeking stay of demand dated 05.03.2019 raised by HVPNL, is 

disposed of as dismissed. 

This Order is signed, dated and issued by the Haryana Electricity Regulatory 

Commission on 04th April, 2019. 

 

Date:  04.04.2019    (Pravindra Singh Chauhan)                       (Jagjeet Singh)  
Place: Panchkula                    Member                                          Chairman 


