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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 
BAYS No. 33-36, SECTOR-4, PANCHKULA- 134112, HARYANA 

 

Case No. HERC/PRO-13 of 2019 
 

Date of Hearing :                  01.04.2019 

Date of Order :                  04.04.2019 
 

 

In the Matter of 
 

Petition for  reading down/ clarification to the effect that Regulation 58 of Haryana 

Electricity Regulatory Commission (Terms and Conditions for determination of Tariff 

from Renewable Energy Sources, Renewable Purchase Obligation and Renewable 

Energy Certificate) Regulations, 2017 is applicable for Banking of renewable energy 

both solar as well as non solar on the specified terms and conditions and/or in the 

alternative to specify the terms and conditions for Banking of non solar based 

renewable energy; and  

 

To direct the respondents to extend the facility of banking of power to the petitioner by 

executing formal agreement in this regard beyond 22.01.2019 in view of such 

mandate of the Regulations as also the Government Policy dated 23.11.2015.  

 

Petitioner  

Piccadily Agro Industries Ltd. 

 

Respondents  

 

1. Uttar Haryana Bijli Vitran Nigam Limited (UHBVNL) 

2. Haryana Power Purchase Centre (HPPC) 

 

Present On behalf of the Petitioner 

1. Sh. Naveen S Bhardwaj, Advocate 

 

Present On behalf of the Respondents 

1. Ms. Sonia Madan, Advocate 

2. Sh. Vikas Kadian, Xen/HPPC 

3. Sh. Randhir Singh AEE/HPPC 
 

 

Quorum 

                            Shri Jagjeet Singh,      Chairman 
Shri Pravindra Singh Chauhan, Member 

ORDER 

Brief Background of the Case 

1. The Petitioner has filed the instant petition seeking Banking facility to the 

extent of 5 MW generated from its dedicated bagasse-based Cogeneration 



 

2 | P a g e  
 

power plant of 17 MW, beyond 22.01.2019 (i.e. the date of which the existing 

banking agreement expires).  

2. M/s. Piccadily Agro Industries Ltd. has submitted as under: - 

i. That the petitioner, Piccadily Agro Industries Ltd. (hereinafter also referred 

to as ‘PAIL’), is a Public Limited Company incorporated in the year 1994 

under the provisions of the Companies Act, 1956/2013 having its registered 

office_at village Bhadson, Umri-Indri Road, Tehsil Indri, District Karnal 

(Haryana). The petitioner is a manufacturer of White crystal sugar with 

installed capacity of 5000 TCD along with in-house facilities for 17 MW Co-

generation based power. 

ii. That the petitioner is engaged in the business of manufacturing Sugar. 

iii. That respondent No.1 is the distribution licensee in the State of Haryana for 

the Northern Haryana in which the above-mentioned unit of the petitioner is 

situated.  

iv. That respondent No.2 is a joint forum created under the name and style of 

Haryana Power Purchase Centre (hereinafter referred to as ‘HPPC’) and 

owned by the both the Distribution Companies of Haryana i.e. Uttar 

Haryana Bijli Vitaran Nigam Limited (UHBVNL) and Dakshin Haryana Bijli 

Vitaran Nigam Limited (DHBVNL), to undertake various activities including 

signing of Agreements on their behalf, as per Haryana Government 

Notification dated 11.04.08. 

v. That in order to give effect to the salient objectives and lofty benchmarks 

set forth under the Scheme of the Electricity Act 2003, the State of Haryana 

through Renewable Energy Department framed a policy for promoting 

generation of electricity through renewable energy sources vide notification 

dated 23.11.05. 

vi. That the said policy was notified to create conditions conducive for the 

involvement of private/public sector participation in renewable energy 

sources-based power projects in the state. The government aimed to 

achieve a minimum of 10% (i.e. 500 MW) of the total capacity addition out 

of 5000MW of conventional power to be generated through renewable 

energy power project by 2012. One of the thrust areas to achieve the said 

target was power generation through bagasse co-generation in sugar mills, 

the potential whereof was assessed around 100 to 150 MW. As a salient 

feature of the policy, the concerned distribution licensees were empowered 

to permit electricity generated by eligible producers to be banked. Some of 
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the relevant clauses of the said policy are extracted below for ready 

reference:- 

“7. Eligible Producers 

Those who intend to generate electricity from non-conventional energy 

sources such as solar, wind-electric generators, biomass combustion, co-

generation, municipal and industrial waste, small hydro (upto 25 MW) and new 

technologies like bio-oil, fuel cell etc. There will be no restriction on generation 

capacity or supply of electricity to the grid.  

Xxxxxxxxx           xxxxxxxxx 

11. Banking 

HVPNL/DHBVN/UHBVN/Licensee is to permitted electricity generated by 

eligible produced to be banked. The banking facility shall be allowed for a 

period of one year by the Licensee/utility free of cost. However, withdrawal of 

banked power should be allowed only during non-peak hours. If the banked 

energy is not utilized within a period of twelve months from the date of power 

banked with the concerned power utilities/licensee, it will automatically lapse 

and no charges shall be paid in lieu of such power.” 

vii. That the petitioner being an eligible producer in terms of the aforesaid policy 

opted to avail the banking facility in respect of its excess power to the extent of 

5 MW generated through its bagasse/biomass based co-generation plant and 

accordingly the petitioner approached the authorities concerned in the year 

2013-14. Upon completion of all necessary formalities including upgradation, 

inspection grid connectivity and making heavy investment, finally agreement 

for banking of power was entered between the petitioner and HPPC on 

23.01.2015.  

viii. That the agreement was for a period of one year and thereafter, the said 

arrangement continued to be renewed through similar banking of power 

agreements on year to year basis. The last agreement entered into between 

the petitioner and HPPC was executed on 19.01.2018 for a period of one year 

i.e. w.e.f. 23.01.2018 to 22.01.2019 and 5% of the net energy (after deduction 

transmission loss) was to be deducted as banking charge. As such 92.625 

units came to be banked/adjusted out of per 100 Units generated.  

ix. That following upon the said arrangement, the petitioner approached the 

respondent HPPC to renew the said power banking arrangement further vide 

its request letter dated 19.11.2018, much prior to the expiry of the agreement 

in force at the relevant time.  
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x. That though the request was submitted well within time, however the petitioner 

hear any formal response from the respondent HPPC, whereupon the 

representatives of the petitioner also approached the HPPC authorities to 

ascertain the actual status, however, the authorities kept on deferring on the 

matter on the premise that the issue is under consideration with the authorities 

and the said arrangement would be extended in due course.  

xi. That having no satisfactory response even till mid January, the petitioner again 

approach the HPPC authorities whereupon it was informally conveyed that the 

HPPC is  approaching this Commission seeking clarification as to whether the 

banking of RE power generated through Bagasse based Co-generation or any 

other Non-solar means would be on the same terms and conditions as 

specified for the solar RE generators in the Haryana Electricity Regulatory 

Commission (Terms and Conditions for determination of Tariff from 

Renewable Energy Sources, Renewable Purchase Obligation and Renewable 

Energy Certificate) Regulations, 2017 (hereinafter also referred to as 

“Regulations 2017”) and it was yet again assured that the banking 

arrangement would be extended before expiry of the erstwhile agreement.  

xii. That however, the said power banking arrangement has not been extended/ 

renewed till date for the reasons best known to the HPPC authorities. It has 

been reliably learnt that HPPC vide its office letter bearing Memo No. Ch-

74/CE/HPPC/SE/C&R-I/PPA/53A dated 18.01.2019 approached this 

Commission seeking some clarification in the matter, however, the said 

request was not entertained by the Commission since the HPPC had not 

invoked the quasi-judicial jurisdiction of the Commission.   

xiii. That meanwhile, the respondent HPPC telephonically called upon the 

petitioner on the last date of the erstwhile agreement and verbally directed 

them to furnish an  undertaking on all their doted lines in order to extend/renew 

the said power banking arrangement further. Faced with no choice, the 

petitioner executed the said undertaking on the desired format prepared by the 

HPPC on 23.01.2019.  

xiv. That however, despite the said undertaking, the respondent HPPC has not 

renewed/extended the said power banking arrangement till date, without 

assigning any valid reasons. Aggrieved thereof, the petitioner is constrained to 

approach this Commission seeking its kind intervention in this matter. Hence, 

this petition.  

xv. That at the very outset it is respectfully submitted that the above referred 

agreements for banking of power had been entered into between the parties in 
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terms of the mandate of Government policy dated 23.11.2005. Needless to 

submit that the policy was framed by the State Govt. through Renewable 

Energy Department after enactment of Electricity Act 2003 and for fulfilling the 

salient objectives of the Act and the said Policy has neither been withdrawn 

nor superseded nor omitted till date.  Further, the Regulations 2017 have been 

framed by this Commission in exercise of the powers conferred on it under the 

provisions of the Electricity Act, 2003. The said regulations are applicable to all 

grid connected renewable energy projects and obligated entities in the State of 

Haryana.  

Chapter 12 of the said Regulations provides for Renewable Purchase 

Obligation (RPO) and Renewable Energy Certificate (REC). Regulation 58 of 

the same provides for banking of RE power and mandates that a generator or 

a captive power producer or a consumer in the state may bank power on 

payment of the Banking charges alongwith transmission and distribution 

losses after entering into the banking agreement with the concerned 

distribution licensee/company (“Discoms”) at the terms and conditions 

specified in the agreement. Regulation 58 is re-produced below for ready 

reference:- 

“58. Banking of RE Power. – A generator or a captive power 

producer or a Consumer in the State may bank power on payment of 

the banking charges along with the transmission and distribution losses 

for availing the open access on the transmission or distribution network 

of the licensees for banking and drawl of banked power from the 

Discoms after entering into the banking agreement with the concerned 

Discoms at the terms and condition specified in the agreement, as 

follows:  

1. The solar power shall be allowed to be banked with the 

distribution licensee(s) subject to the condition that 5% of power 

banked in (kind) shall be deducted toward banking charges.  

2. The Energy Banked shall be permitted to be carried forwarded from 

month to month. The banked power shall be utilized within the same 

financial year failing which the unutilized energy at the end of the 

financial year shall lapse, and no compensation whatsoever shall be 

claimed/ paid for such lapsed banked energy, provided the solar 

energy banked during the last quarter of the financial year shall be 

carried forward to the next financial year. 
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3. The banking shall be allowed throughout the year, however, the 

drawl of banked power shall not be allowed during the peak season 

period (July to mid October).  

4. The drawl of bank power shall also be not allowed during peak load 

hours and time of day (ToD) tariff period.  

5. The Banked Energy Shall be calculated at the end of a month as 

follows:- Banked Energy at the end of month (Ebi)= {Eg(1-losses)-

Ec} 

 * (1-b) + Eb (i1) * Eg = Energy Generation for the ith month  

* Ec = Energy consumption for the ith month  

* Eb (i-1) = Energy Banked at the end of previous month  

*b = Banking charges in kind.  

 Further, as far as scheduling and deviation mechanism is concerned, 

the Commission in the process of finalization of Regulations on 

forecasting, scheduling and settlement and once these Regulations 

are notified the same shall be applicable.  

The Solar power shall be adjusted as first charge in order of 

consumption of energy by a consumer. The banking will be counted 

on daily basis for the purpose of monthly account.  

Settlement of wheeled energy at consumer End shall be in the 

following priority:  

1. Solar generation after deduction of losses.  

2. Captive Power  

3. Banked Energy from Solar  

4. Open Access Power through Exchange  

5. Discom power  

HVPNL/SLDC shall formulate the criteria for settlement of wheeled 

energy at Consumer end in consultation with the Stakeholders and 

submit the same to the Commission for approval within 3 months of 

notification of these Regulations.” 

xvi. That a perusal of the above provision would show that a generator or a captive 

power producer is entitled to bank its power with concerned Discom after 

entering in to an agreement in this regard, subject to payment of the stipulated 

Banking charges. Further, the provision is an enabling provision aiming at 

promoting optimum utilization of the excess Renewable energy available with 

the stakeholders.  
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Neither the said Regulations 2017 obliterate the erstwhile policy of 2005 

where under the Banking of power was being undertaken hitherto nor it 

creates any bar against banking of non-solar based Renewable energy 

under these regulations or any bar in general against Banking of power 

independent of these Regulations.  

As such, there is nothing to infer or assume from the Regulations that 

respondent-HPPC would not provide for banking of non-solar based 

renewable Energy.      

xvii. That the respondents have failed to appreciate that the intent of the law 

framers has to be gathered from the provision as a whole and the scope of 

substantive provision cannot be narrowed down by restrictive interpretation 

rendering it to be a dead letter. It is trite law that the provisions require 

harmonious construction and interpretation which sub-serves the intent and 

object of the provision, has to be preferred.  

xviii. That apparently, the respondent-HPPC has misdirected itself in appreciating 

the true intent scope and ambit of the aforesaid Regulation and is not 

extending the power Banking agreement with the petitioner on its self-

assumed inhibition against Banking of non-Solar power. The said mis-

impression of HPPC is solely based upon the fact that the terms and 

conditions stipulated under Regulations are primarily pertaining to Solar power 

only. Needless to submit that the said terms and conditions would be 

applicable mutatis mutandis on Banking of non-solar based Renewable 

energy. Even otherwise, the conditions for such banking of renewable Energy 

have already been specified in the 2005 policy which still holds good. 

xix. That the respondent authorities have even otherwise failed to examine the 

matter from a rationale perspective. The entire basis of envisaging the scheme 

of banking of power was aimed at achieving optimum utilization of the 

resources and to prevent unwarranted wastage of excess power with the 

stakeholder who did not had immediate requirement of such excess energy.  

From the said premise it does not appeal to reason as to why the banking 

facility should not be provided for non-solar based renewable energy. The said 

aspect is further substantiated from the fact that under the scheme of 

Electricity Act, the State Commission is obligated to promote cogeneration and 

generation of energy from renewable sources of energy both as per section 

86(1)(e) of the Act, as reproduced hereunder:-  

“Section 86 (Functions of State Commission): (1) The State Commission 

shall discharge the following functions, namely:-  
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(a) xxxxxxxxxxxxxxxx (d) xxxxxxxxxxx  

(e) promote co-generation and generation of electricity from renewable 

sources of energy by providing suitable measures for connectivity with the 

grid and sale of electricity to any person, and also specify, for purchase of 

electricity from such sources, a percentage of the total consumption of 

electricity in the area of a distribution licensee;” 

Thus, the Act does not distinguish between energy generated through 

renewable sources and generation of energy across all sources whether 

solar or non-solar, has to be promoted.  

xx. That the action respondent authorities is rather, in contravention of the intent, 

spirit and mandate of 2005 policy as also the Regulation 2017 since both 

prescribes that the concerned Discom should provide power banking subject 

to fulfillment of certain conditions and on payment of usual banking charges, in 

case an eligible producer/ generator  opts for the same. Once the petitioner 

has already opted for the same and has also made huge investment for 

upgradation and synchronization of the plant, the respondents would be 

estopped from changing its stand and would be bound to provide banking 

facilities to the petitioner on the specified terms.   

xxi. That the petitioner is suffering acute hardship and grave prejudice as the 

illegal inaction on the part of the respondents is only adding to the miseries of 

the petitioner which is already facing losses due to prevailing conditions in the 

Sugar industry. The Banking of power ensures availability of power to the 

petitioner at reasonable price and saves avoidable extravagance. The said 

saving also helps the petitioner to discharge its payment obligations towards 

the farmers to a great extent. Since the petitioner is running a seasonal 

industry (December to April), the petitioner would suffer irreparable loss in 

case, the prayed indulgence is not granted as the respondents would not grant 

the benefit of the power being supplied by it to them without executing Banking 

agreement. 

xxii. That even if it is presumed for the sake of arguments that the provisions 

contained in Regulation 58 are not meant for non-solar based renewable 

energy, still, the respondent authorities are required to provide such facilities to 

the petitioner in terms of 2005 Policy. In any case, this Commission is 

otherwise empowered to deal with any matter under these regulations or 

exercising any power under the Act for which no regulations have been 

framed.    



 

9 | P a g e  
 

xxiii. That without prejudice to the facts and submissions above, as stated above, 

PAIL has been requesting the respondent authorities to extend the power 

Banking facility to the petitioner in terms of the mandate of the 2005 policy as 

also of the Regulations 2017. It is also stated that PAIL had approached the 

respondent authorities on various occasions, however, till date, the authorities 

have failed to respond or to suggest appropriate recourse in the matter. It is 

respectfully submitted that PAIL is committed to abide by the terms and 

conditions as deemed fit and proper by this Commission in this regard. 

xxiv. That appropriate directions are warranted from this Commission directing the 

respondents to abide by the mandate of 2005 policy as also the Regulation 58 

of regulations 2017 and to extend power Banking facility beyond 22.01.2019 to 

the petitioner so that due credit of the energy being supplied by it from its 5 

MW dedicated baggase based Cogeneration power plant to the respondents, 

beyond the said date, could be availed of. 

xxv. PRAYER:- 

a) Read down/issue clarification to the effect that Regulation 58 of Haryana 

Electricity Regulatory Commission (Terms and Conditions for 

determination of Tariff from Renewable Energy Sources, Renewable 

Purchase Obligation and Renewable Energy Certificate) Regulations, 2017 

is applicable for Banking of renewable energy both solar as well as non 

solar on the specified terms and conditions and/or in the alternative to 

specify the terms and conditions for Banking of non solar based renewable 

energy; and  

b) To direct the respondents to extend the facility of banking of power to the 

petitioner by executing formal agreement in this regard beyond 22.01.2019 

in view of such mandate of the Regulations as also the Government Policy 

dated 23.11.2015. 

c) Pass any other order(s) and/or direction(s) as may be deemed fit and 

proper by the Commission in the facts and circumstances of the present 

case. 

 

Proceedings in the Case 

3. On preliminary examination of the petition filed by M/s Piccadily Agro 

Industries Ltd., the Commission vide memo no. 4938-40/HERC 07.03.2019, 

sought the reply to petition filed by the petitioner from the Respondents 

(UHBVNL & HPPC). 

4. In response, HPPC filed its reply, submitting as under:- 
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i) That the Petitioner, in this petition has sought clarification to the effect that 

Regulations 58 of Haryana Electricity Regulatory Commission (Terms and 

Conditions for determination of Tariff from Renewable Energy Sources, 

Renewable Purchase Obligation and Renewable Energy Certificate) 

Regulations, 2017 (hereinafter to be referred as “RE Regulations, 2017”), is 

applicable for banking of renewable energy both for solar as well non-solar 

projects on the specified terms and conditions. It has been further prayed in 

the alternative to specify the terms and conditions for banking of non-solar 

renewable energy and to give directions to extend the facility of banking of 

power to the Petitioner by executing formal agreement.  

ii) That the petition filed by the Petitioner is untenable and baseless. The 

Commission vide notification dated 24th July 2018 had notified its RE 

Regulations, 2017 which provides for banking of RE power. Provision 58 of 

said Regulations is clear and specific. A thorough perusal of said provision 

provides that the banking agreement can only be executed for the Solar Power 

projects. The said Regulations are binding on the Petitioner as well as 

Respondents and talks precedence over any other Government Policy.  

Accordingly, the relief sought by the Petitioner is not tenable being violative of 

the Regulations notified by this Commission.  

iii) That HPPC had earlier signed an agreement dated 23.01.2015 with the 

Petitioner for banking of power in terms of provisions provided in the “Policy for 

Promoting Generation of Electricity through Renewable Energy Source”  

notified by the Government of Haryana vide notification no. 22/69/2005-5P 

dated 23.11.2005.  The said agreement was further renewed on year to year 

basis on 25.02.2016, 11.01.2017 and 19.01.2018. As per the agreement, the 

Petitioner may inject power from its Co-generation Power Project into the grid 

and utilized the same at Piccadily Hotels Pvt. Ltd at Gurgaon by using the 

transmission network of Haryana Power Utilities subject to specified terms and 

conditions of the Agreement. The said agreement was signed in past in view of 

Haryana Government Policy as there were no specific Regulations notified by 

this Commission at that time.  However, the Commission, after due 

deliberations and considering the existing provisions of the State Policy, has 

now notified RE Regulations, 2017, which provides for banking facility to Solar 

projects only. The use of expression ‘Solar’ in Regulation 58 under point no. 1 

and 2 explicitly specify that the said regulation only confers facility for banking 

of power to Solar projects alone. Had that not been the intent of the regulation, 

there was no requirement of specifying the energy/power as Solar 
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energy/power in the regulation. Moreover, the regulation has no reference to 

any other form of Renewable energy source except Solar energy. Thus, HPPC 

cannot execute Banking agreement with the Petitioner.  

iv) That in view of the above, the HPPC vide its office memo no. Ch-

77/CE/HPPC/SE/C&R-I/PPA-53A dated 11.02.2019 informed the Petitioner 

that the RE Regulations provides for banking of solar power only and 

accordingly his request for banking of bagasse based power with HPPC 

cannot be considered. 

v) That even otherwise, the extension of banking facility to non-solar power 

generators will have financial implications on the Distribution Licensees/utilities 

on account of loss of business besides cross subsidy (being a subsidizing 

consumer) and wheeling charges.    

vi) In view of the foregoing, the present Petition is untenable.  

The Respondent has also submitted its para-wise reply reiterating the above 

submission, which for the sake of brevity has not been reproduced. 

 

Commission’s Analysis and Order 

5. The Commission heard the arguments of the parties at length as well as 

perused the application/reply filed in the matter.  The Commission observes as 

under: - 

6. At the onset, before going into the merits of the case, the Commission 

observes as under: - 

 

Section 86 1(e) of the Electricity Act, 2003 casts statutory obligation on the 

State Commission to promote co-generation and generation of electricity from 

renewable sources. The relevant section of the Act is reproduced below: - 

 
“promote co-generation and generation of electricity from renewable sources of 

energy by providing suitable measure of connectivity with the Grid and sale of 
electricity to any person”.  
 
A plain reading of the provisions of the Act (supra) makes following issues crystal 
clear: - 
 
i)  Renewable sources of energy generation has to be promoted. 
ii) The said provision is technology / fuel neutral i.e. it could be any source of RE 
recognised by the MNRE, Govtt. of India.    
iii) RE Energy so generated can be sold to any person.    
 
 

7. In the light of the ibid statute, the Commission observes that for promoting 

environmentally benign RE generation projects as an alternative to problems 
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associated with coal based thermal power generation including fast depleting fossil 

fuel, it is essential to promote RE Projects to increase generation on the Grid for 

meeting the RPO mandate i.e. solar as well as non-solar. One of the measures 

besides preferential tariff / Grid connectivity is to allow banking facility to RE generator 

who are not selling power to the Discoms but selling to a third party or captive 

consumption. Such dispensation shall promote RE penetration in the State as well as 

prevent use of expensive and polluting use of diesel generators. 

 

8. Having held as above, the Commission observes that the RE Regulations in vogue, in 

order to protect the intertest of the Discoms have put restrictions on drawl of banked 

power during peak hours / seasons. As during such period, the Discoms may be 

having shortage of power to meet peak demand and as a corollary scheduling most 

expensive power at the margin. In such a scenario, the power injected by the 

Petitioner will only add to the availability of power and to that extent there may not be 

any requirement to resort to expensive short-term power or drawl under UI 

Mechanism.   

        

9. The Commission has examined the contention of the Respondent (HPPC / Discoms) 

that allowing power banking facility to the Petitioner will have financial implications in 

terms of loss of cross-subsidy surcharge and wheeling charges. The Commission 

observes that the Respondent herein was allowing banking facility to the Petitioner on 

a year to year basis despite the fact that no Regulations occupying the field existed. 

Still, they have not quantified the loss of revenue suffered by them and have made just 

a bald statement in its reply. 

 

Nonetheless, the Commission has considered it appropriate to examine the issue of 

financial losses apprehended by the Respondent. The Commission observes that the 

power banked, as per the RE Regulations in vogue, is settled on a monthly basis and 

is not carried over from one financial year to the next financial year. The surplus 

banked power at the end of the financial year is also not paid for by the HPPC / 

Discoms to the Petitioner and the same lapses as the Petitioner is estopped from 

making any financial claims for any such un-utilised banked power. The Commission 

further observes that in order to cushion any revenue loss to the HPPC / Discoms the 

RE Regulations in vogue provides for banking charges. Hence, in conclusion, the 

Commission does not agree with the un – substantiated statement made by the 

Respondent that extending banking facility to the RE Power plant of the seasonal 

bagasse based captive generator will have financial implications.      

 
10. Before parting with the present Order, the Commission is duty bound to examine 

Regulation 58 of the HERC RE Regulation, 2017, relied upon by the Respondent 



 

13 | P a g e  
 

Nigam on the issue of banking of RE Power. The said provision, at the cost of 

repetition is reproduced below:   

 

“58. Banking of RE Power. – 

 
A generator or a captive power producer or a Consumer in the State may bank power 
on payment of the banking charges along with the transmission and distribution losses 
for availing the open access on the transmission or distribution network of the 
licensees for banking and drawl of banked power from the Discoms after entering into 
the banking agreement with the concerned Discoms”.   

 

A plain reading of the aforesaid regulations makes it amply clear, which is also                      

in line with the provisions of the Act cited earlier, that a RE Generator including 

captive power producer or even a consumer, are allowed to avail banking facility 

subject to payment of charges and other terms set out in the RE Regulations, 2017. 

However, the contention of the Respondent is that the terms following the Regulation 

58 of the ibid Regulations mentions only solar / wind. The Commission has examined 

the issue pointed out by the Respondent and observes that what follows the main 

enactment (Regulations being delegated legislation), are the terms of drawl and 

settlement and is in the nature of proviso for the purpose of avoiding any confusion. In 

catena of cases, to cite a few, Dwarka Prasad V. Dwarka Das Saraf (1976) 1, SCC 

128; S.Sundaram Pillai v. V.R. Pattabiraman (1985) 1 SCC 591; J.K. Industries Ltd. V. 

Chief Inspector of Factories and Boilers (1996) 6 SCC 665, the Honorable Apex Court 

has held that a proviso cannot nullify or set at naught the real object of the main 

enactment (emphasis added) . Thus, doing so as averred by the Respondent Nigam 

herein would fly in the face of several judgements of the Hon’ble Supreme Court on 

such matters (Cf. Special Leave Petition (Civil) No. 37375 of 2016 – judgement dated 

22.02.2019). 

In view of the above discussions including the case laws in the matter, the petition is 

allowed subject to payment of charges and energy settlement priority set out in the 

HERC RE Regulations, 2017. 

 

In terms of the above Order, the present case is accordingly disposed of.       

 

This Order is signed, dated and issued by the Haryana Electricity Regulatory 

Commission on 04th April, 2019. 

 

Date:  04.04.2019    (Pravindra Singh Chauhan)                       (Jagjeet Singh)  
Place: Panchkula                    Member                                          Chairman 


