
 

1 | P a g e  
 

BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION 
AT PANCHKULA 

 
Case No. HERC/PRO-24 of 2017 

 
Date of Hearing :                  18.09.2017 

Date of Order :                  13.11.2017 
 

 

In the Matters of 

 

Application / Petition under section 86(1)(b) of the Electricity Act, 2003 for the 

approval of the Commission for procuring of power at regulated tariff from 110 MW 

(2X55 MW) Chuzachen Hydro Electric Project situated at East District, Sikkim. 

 

Petitioner   
 

Haryana Power Purchase Centre, Panchkula 

 

Present On behalf of the Petitioner 
 

1. Shri O.K. Sharma, CE, HPPC. 

2. Shri U.K. Aggarwal, SE, HPPC 

3. Shri Rajiv Mishra, Xen, HPPC. 

 

Present on behalf of the Generator 
 

1. Shri Sanjay Sen, Sr. Advocate. 

2. Shri Nishant Kumar, Advocate. 

 

Quorum 

                            Shri Jagjeet Singh,      Chairman 
Shri M.S. Puri,   Member 
Shri Debashish Majumdar, Member 

 

ORDER 

 

Brief Background of the Case 
 

1. HPPC has filed the present petition seeking approval for the procurement of 

power at regulated tariff from 110 MW (2X55 MW) Chuzachen Hydro Electric 

Project situated at East District, Sikkim, for a duration of 35 years from May to 

September every year. The submissions of the petitioner is briefly stated 

below:- 

a) That the Generator M/s Gati Infrastructure Pvt Ltd. has approached HPPC, 
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vide letter dated 28.10.2016 for sale of Hydro Power from operating  110 

MW (2X55 MW) Chuzachen Hydro Electric Project situated at East District, 

Sikkim for a duration of 35 years from May to September every year.  

b) That the Net Saleable energy from the said project is approximately 94 MW 

i.e. ex-bus, after deduction of auxiliary consumption including 

transformation losses, free share of Government of Sikkim and Wheeling 

charges of 132 kV double circuit transmission line (Developed and owned 

by Government of Sikkim) from generation switchyard to Rangpo pooling 

station of CTU.  

c) HPPC is liable for payment of Transmission charges & losses for the 

months of contracted period beyond the delivery point. Transmission 

charges/losses for the balance months shall be borne by Generator. 

d) That the project was allocated to M/s Gati Infrastructure Pvt Ltd through 

MoU route. The Implementation Agreement with Govt. of Sikkim was signed 

on 14.11.2003.  

e) That the Detailed Project Report (DPR) was prepared for a capacity of 99 

MW. However subsequently based on the Gauge and Discharge Station 

study from July 2004 onwards, the capacity of the project was revised to 

110 MW with the approval of Government of Sikkim. 

f) That the said project of the Developer was given clearance by the Ministry 

of Environment and Forests (MoEF), vide its letters dated 09.09.2005, 

08.04.2015 and 18.09.2008. Further, the Techno Economic clearance to the 

project was awarded by the Energy and Power Department (E&PD), 

Government of Sikkim with an estimated cost of Rs. 448.76 crore (with 

70:30, Debt: Equity ratio). The completion cost of the project amounted to 

Rs 1211.53 Crores. The project cost increased due to earthquake, flash 

flood and adverse geological conditions encountered during execution etc. 

It is stated that the Developer has approached the E&PD, Govt. of Sikkim 

for approval of revised cost and the same is under process. The project is 

operational since last three (3) years & activities such as financial closure, 

award of work etc. are already completed. 

g) That the Clause 4.1 and 4.2 of the Implementation Agreement states as 

under: 

4.1 “The company shall have the option to dispose of power from the 
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Project after allowing for Government Supply in any one or more of the 

following modes; 

(i) to make captive use for the industry to be set up in the state of Sikkim; or 
(ii) to sell power outside the state of Sikkim; and 
(iii) to make third party sale within the State of Sikkim with the permission of 
the Government of Sikkim. 
 
The Company shall provide wheeling charges at the rate of 2% (Two 

Percent) of the energy transmitted for usage of Sikkim's 

Transmission/Distribution System for transfer of energy upto the appropriate 

delivery point/interstate point as per (i) to (iii) above, as the case may be.” 

4.2 “The royalty in the shape of free power will be levied @ 12% Deliverable 

Energy (Net generation measured at the Interconnection Point) of the 

Project for the period starting from the date of synchronization of the first 

generating unit and extending upto 35 (thirty five) years from COD of the 

Project and at such times as may be mutually agreed upon for the extended 

period”. 

h) That the developer has signed a Long Term Access Agreement with Power 

Grid Corporation of India Limited (PGCIL). 

i) That the status of fulfilment of the conditions stated for developer of a 

hydroelectric project in clause 5.5 of National Tariff Policy 2016, as under:  

i) The project site has to be allotted to the developer by the 

concerned State Government after following a transparent two 

stage process. 

The Govt. of India policy for competitive bidding and award of contracts was 

notified only on 31.03.2008, while the project was allotted to GATI 

(hereinafter referred as Developer) vide letter dated 28.06.2003 and 

Implementation Agreement for the project was executed in Nov 2003. 

Thereafter, all requisite approvals for the project were obtained by the 

developer.  

ii) Concurrence of CEA (if required under Section 8 of the Act), 

financial closure, award of work and long term Power Purchase 

Agreement (PPA) (of the duration of 35 years or more) of the 

capacity specified in (c) below with distribution licensees are 

completed by 15.08.2022. 

Concurrence of CEA was not required as the project DPR cost was less 
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than Rs. 500 Crores and, accordingly, all project approvals were obtained 

from the Government of Sikkim. The project is operational since last three 

(3) years & activities such as financial closure, award of work etc. are 

already completed.  

iii) Long term PPA is firmed up for 60% or more of the total saleable 

design energy, balance being allowed for merchant sale. 

It is submitted that more than 60% of generation Capacity of the project is 

being offered under long term PPA to the State of Haryana. The developer 

is currently selling all its generated energy in the short term market primarily 

in the exchange. Further the energy which remains untied under long term 

arrangement would continue to be sold in the short term market. 

iv) The time period for commissioning of all the units of the project 

shall be fixed at four years from the date of approval of the 

commissioning schedule by the Appropriate Commission. 

The project is operational since last three (3) years and hence this condition 

is not applicable for Chuzachen HEP. 

v) Award of contracts for supply of equipment and construction of 

the project, either through a turnkey or through well-defined 

packages, are done on the basis of international competitive 

bidding. 

The company floated Global Invitation  (ICB) for EPC Contractors for 

construction of project through EPC route in the year 2005, however, on 

account of the fact that the response to the same was not as desired, the 

company subsequently issued an amendment to the Global Invitation 

inviting 2 packages for ‘Civil & Hydro mechanical Works’ and 

‘Electromechanical Works’. Accordingly, individual contracts i.e. Civil 

Works, Electro mechanical Works and Hydro mechanical were awarded to 

different contractor. 

j) That the Generator vide its memo no. GIPL/Discom/Har/2017-18/02-002 

dated 15.02.2017 with respect to LToA transmission charges has intimated 

that the LToA transmission charges is to be paid for the entire year or for 

the contracted months, needs to be determined by the Appropriate 

Commission.  

k) That the generator has proposed a levellised tariff of 4.79/kWh for the 
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period of 35 years (May to September only) and submitted calculation 

sheets in support thereof.  

l) That based on the demand supply scenario based on average maximum 

demand 2016-2023 and based on maximum demand 2016-2023, it may be 

seen that the State has sufficient power except in paddy/summer season 

during FY 2016-17 to FY 2018-19. However, there is a deficit in power 

during most of the months from FY 2019-2020 onwards up to FY 2022-23. 

This shortfall will keep on increasing in the next coming years. This demand 

supply gap may further widen in case there is a slippage in commissioning 

of other expected projects. Considering the further burden of Solar 

Renewable Energy targets as per New Tariff policy 2016 and burden from 

surrendering thermal power during non-peak months, the same can only be 

reduced by entering in to the Hydro contracts, which not only assist in 

meeting peak demand of the state but are also available round the clock in 

monsoon period.  

m) HPPC submitted that the case was put up in 39 meeting of Steering 

committee of power planning held on 11.11.2016 under the chairmanship of 

Principal Secretary (Power), GoH and the following was decided: 

“the committee accepted the proposal for onward submission to HERC with 

levelised tariff not exceeding @ Rs. 4.79/unit for the duration of said offer 

from May to September for 35 years.” 

Proceedings in the Case 

 
2. The case was first heard by the Commission on 02.06.2017. Shri O.K. Sharma, 

Chief Engineer / HPPC along with Shri Manjit Singh, AE / HPPC presented the 

case on behalf of the Distribution licensees. They stressed the need for 

procurement of 500 MW hydro power to meet its peaking demand, during May 

to September and the same is likely to increase.  

It has been further submitted that this Commission has the jurisdiction to 

approve the PPA under Section 86(1)(b) and determine tariff for supply of 

power from the project under Section 62 of the Electricity Act, 2003. It was also 

submitted that the proposed power procurement from Hydro Electric Project 

located in Sikkim is not covered under compulsory competitive bidding 

requirement as mandated by the Tariff Policy dated 28th January, 2016 notified 

by the Ministry of Power, Government of India, since the design capacity of 
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each of the project is more than 100 MW and rather the same is covered under 

clause no. 5.6 of National Tariff Policy, 2016. Clause no. 5.6 of the ibid policy 

bestows an option on the project developers to get the tariff determined by the 

Appropriate Commission for the power to be sold through long term PPA on the 

basis of cost plus under Section 62 of the Act. Hence, HPPC prayed that the 

Commission may allow procurement of power from this source at an interim 

tariff till the time a final decision is taken in the case.  

3. The Ld. Advocate(s) appearing on behalf of the Generator, submitted that they 

are necessary party in the case and hence may be impleaded in the case and 

allowed to make submissions to elaborate/clarify the legal position as well as 

any other clarification to assist the petitioner i.e. HPPC in presenting the case 

before the Commission. However, the Commission expressed its views that at 

this stage, when the Commission is to first decide the issue under section 

86(1)(b), it is for the Petitioner alone to make out a case in the light of power 

requirement, reasonability and legality of the offer under consideration. Hence, 

impleading any other party may not be of any assistance to the Commission. 

However, the Generator may assist the Petitioner herein with any relevant 

data/information that they may require for onward submission to the 

Commission.  

4. In order to take a reasoned view in the matter, the Commission sought certain 

additional information from HPPC. The additional information sought  by the 

Commission and HPPC’s reply thereto is presented below:- 

i) Justification for power purchase requirement of 500 MW Hydro Electric 

Power projected by HPPC.  

The Commission observed that even in the current month of June 2017, 

power is being under drawn by the DISCOMs. In this regard, Month-wise 

details of last two years in respect of scheduling of its contracted capacity, 

along with the justification of procurement of power from the proposed 

source, be provided.  

To the above HPPC replied that demand supply scenario up to 2022-23 

based on peak demand has already been submitted to the Commission and 

it has been further submitted as under:- 

a) There is shortage of power in the peaking period which is currently met 

with banking arrangements. HPPC tries to meet the deficit power 
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through banking arrangement, which has inherent deficiency of corridor 

constraints and additional transmission charges. 

b) PTPS – Unit V (210 MW) is planned to be phased out from 31-October-

2017. Besides, there are around 36000 tubewell connections & 

industrial applications for load of around 346 MW and 675 MW 

respectively. 

c) HVPNL is planning to strengthen the transmission system, due to which 

system constraints will be eliminated and restricted/ untapped load shall 

come into the grid. 

d) HPPC has contracted around 78% thermal power and Central 

Government has imposed stringent environment norms on these 

thermal power plants due which there will be increase in thermal power 

purchase cost. 

e) Presently, Haryana has a share of only 16% Hydro power besides 6% 

from Gas based power projects and as such hydro / thermal power mix 

is lopsided. It is pertinent to mention that Punjab is having similar load 

pattern and has 28% hydro share out its tied up capacity of around 

13000 MW. Moreover, Hydro Power matches with the demand pattern 

of the State. 

f) Further, as more solar power is envisaged to be injected into the grid, 

the problem of peak & off-peak difference will increase. Therefore, more 

hydro power shall be beneficial to State since it will reduce solar 

obligation by 8%. 

 

Taking into account the average of maximum peak demand, there is 

shortage of power during peak months from 2018-19 onwards and as such 

there is requirement of approx. 500 MW power to meet with the future 

increase in demand.  

ii) To the query regarding justification for not inviting competitive bids for 

procurement of additional power in view of the relevant sections of the 

National Tariff Policy, 2016, the petitioner replied that the National Tariff 

Policy, 2016 exempts Hydro Power projects from competitive bidding. Till 

date no competitive bidding has been ever called up for purchase of hydro 

power. It has been further submitted that taking Commission’s view point 

into consideration, it has been decided to go for competitive bidding for 

transparency and reducing power purchase cost, if possible. It has been 
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decided by SCPP to procure 300 MW Hydro Power through competitive 

bidding process. HPPC further requested the Commission to approve 

procurement of 300 MW Hydro Power on long term basis 25/35 years for 

the months of June to October w.e.f. 2018 through competitive bidding 

process.  

iii) Capital cost accepted of the project on the following dates: 

a) Date on which project was initially approved by Govt. of Sikkim. 

b) Date on which financial closure was obtained. 

c) Date on which subsequent appraisal made by the lenders. 

d) Date of COD i.e. actual project cost finally appraised by the lenders. 

HPPC is further directed to examine the cost associated with time & cost 

overrun in consultation with the project developers and file an affidavit 

regarding the proposed Capital Cost (out of the above) proposed to be 

adopted for tariff determination. 

Sh. S.K. Upadhyay, President & Director – Projects of M/s. Gati 

Infrastructure Pvt. Ltd. vide letter dated 27.06.2017 submitted as under:- 

The Project Cost considering contract cost was Rs. 651.50 Crore which was 

revised to Rs. 820 Crore in January, 2010. On the basis of project progress, 

the cost of the project was further revised to Rs. 1045 Crore with COD as 

August, 2012. Finally, the project completion cost has been worked out to 

Rs. 1188.57 Crore with COD achieved on 18th May, 2013. Thus there is an 

increase of Rs. 537.07 crore in the project completion cost from the 

originally appraised cost of Rs. 651.5 crore, The comparison of initial cost 

with the completion cost is elaborated below: 

Rs. In Crore 

S.N. Particulars Initial Project 
Cost  

Final Project 
Completion 
Cost on 
COD 

Cost 
Overrun 

1 Land 8.2 10.87 2.67 

2 Road & Infrastructure, Quarry 
Development 

40.37 73.66 33.29 

3 Civil Works including material 223.84 387.88 164.04 

4 Electro Mechanical Works 156 197.79 41.79 

5 Hydro Mechanical Works 36.98 37.83 0.85 

6 IDC, Preoperatives 146.7 499.41 352.71 

7 Contingency, Duty drawback, 
infirm power 

39.4 -18.88 -58.28 

  Total 651.5 1188.57 537.07 
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The generator has submitted that about 65% of the increase in the completed  

cost of the project is on account of financing costs and pre-operative expenses, 

which are mainly attributable to delay in COD of the project from June 2009 to 

18th May 2013 for the reasons beyond the control of the developer i.e. Geologic 

surprises/Latent conditions, Earthquake and Delay in transmission line 

availability.  

5. The case was next heard on 28.08.2017, wherein, HPPC reiterated the 

contents of its letter no. Ch-18/CE/ HPPC/SE/C&R-I/loose dated 27.07.2017 

submitting that there is shortage of power during peak months from 2018-19 

onwards and as such there is requirement to purchase approx. 500 MW power 

to meet the future increase in demand and further submitted that SCPP has 

decided to procure 300 MW Hydro Power through competitive bidding process. 

HPPC further submitted that though there are no guidelines for procurement of 

Hydro Power through competitive bidding, but they will prepare a draft NIT and 

submit the same for approval of the Commission through a separate Petition. 

The Commission, after hearing the petitioner, ordered that HPPC may consult 

Ministry of Power, Government of India on their guidelines/bid documents to be 

followed for procuring Hydro Power on long term basis through competitive 

bidding process. The Commission further directed HPPC to consider 

procurement of hydro power throughout the year as the hydro power available 

during the remaining months will be more beneficial for meeting the daily peak.  

6. In compliance of the Commission’s Interim Order dated 04.09.2017, HPPC 

submitted the reply, received from the Ministry of Power (MoP), Government of 

India, vide letter no. 23/59/2017-R&R dated 15.09.2017.  

 

7. The Ld. Advocate(s) appearing on behalf of the Generator, to assist the 

Petitioner, submitted that admittedly there is shortage of power in the peaking 

period which is currently met with banking arrangements, which has inherent 

deficiency of corridor constraints and additional transmission charges. In order 

to meet with this shortage of power, the long term hydro power offered in the 

instant petition for 35 years, during May to September every year, as set out in 

the petition, is the best option. It was further submitted that the Generator is 

also willing to supply the power throughout the year, if so desired by HPPC. 

The Ld. Advocate(s) emphasized that in the absence of guidelines for 

competitive bidding, the power can be procured only with the tariff determined 

by the Commission under section 62 of the Electricity Act.  
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8. Shri Sunil Kumar Nehra, Advocate, appearing on behalf of general public, 

raised certain objections on the proposal of HPPC,which are reproduced 

below:- 

 

“Preliminary Objections: 

 

That the PPA submitted by the HPPC for approval by the Hon’ble Commission 

are not in the interest of state as these PPA have been executed by the HPPC 

with the generating companies on the extraneous consideration and with 

oblique motive to cause wrongful financial losses to the state and wrongful gain 

to the companies. Fraud committed by the HPPC is evident from the fact that 

no advertisement seeking expression of interest from the generating companies 

was published by the companies as required by the Electricity Act 2003. HPPC 

has not taken into consideration the present power scenario in Haryana as to 

whether there is really any requirement to purchase power when state boast of 

surplus power and it is selling the surplus power at much lower rate than 

contracted price. Had there been any such advertisement for purchase of 

power, then more generating companies could have come forward and cheaper 

power at a price much lower than those offered by these companies would 

have been available to the state of Haryana. HPPC has willfully not resorted to 

competitive bidding despite there being specific directions by Hon’ble HERC. 

Resorting to competitive bidding would not have fulfilled the nefarious design of 

these companies in collusion with HPPC and therefore the HPPC in collusion 

with these companies have agreed to enter into contract to purchase the power 

at such a high rate i.e. ranging from Rs. 4.60/Kw to Rs. 4.79/Kw. Whereas the 

power in the energy market is available at much lower price. As per Indian 

Energy Exchange (IEX) and Power Exchange India Limited (PXIL) report 

energy throughout the year is available at  less than Rs. 3/Kw except for few 

days in a year when it may be few paise above Rs. 3/Kw. An inquiry into the 

functioning of HPPC in approving these PPA is inevitable so that public money 

is not being allowed to be misappropriated and misutilised for sake of personal 

gains. State of Haryana is already having surplus power and it is selling the 

surplus power at much lower rate than the rate at which power was procured 

and thereby causing losses to the state of Haryana. Mandatory provisions as 

contained in section 64 of  Electricity Act 2003 have not been followed. 

Moreover the Hon’ble State Electricity Regulatory Commission i.e. HERC does 

not have jurisdiction to determine the tariff of generating companies involving 
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inter-state supply, wheeling or transmission and tariff in such case can be 

determined by the Hon’ble Central Electricity Regulatory Commission. 

 

Objections on Merit  

 

1. Hon’ble HERC does not have Jurisdiction 

That the Hon’ble Commission i.e. HERC does not have jurisdiction to determine 

the tariff as in the present cases inter-state transmission of electricity is involved 

and therefore the Hon’ble CERC only has jurisdiction to determine the tariff of 

generating company involving inter-state transmission. In view of section 64(5) 

Hon’ble HERC could have had jurisdiction to determine the tariff if all the 

concerned parties had made application to Hon’ble HERC. Here in this cases 

central transmission licensee is not a party to application seeking determination 

of tariff. Hon’ble Apex Court decision in Civil Appeal No. 5399 of 2016 titled 

as Energy Watchdog versus Central Electricity Regulatory Commission 

and Ors  in Para 27  has held as under – “27. That this definition is an 

important aid to the construction of Section 79(1) (b) cannot be doubted and, 

according to us, correctly brings out the meaning of this expression as meaning 

nothing more than a scheme by a generating company for generation and sale 

of electricity in more than one State. Section 64(5) has been relied upon by the 

Appellant as an indicator that the State Commission has jurisdiction even in 

cases where tariff for inter-State supply is involved. This provision begins 

with a non-obstante clause which would indicate that in all cases 

involving inter-State supply, transmission, or wheeling of electricity, the 

Central Commission alone has jurisdiction. In fact this further supports 

the case of the Respondents. Section 64(5) can only apply if, the 

jurisdiction otherwise being with the Central Commission alone, by 

application of the parties concerned, jurisdiction is to be given to the 

State Commission having jurisdiction in respect of the licensee who 

intends to distribute and make payment for electricity. We, therefore, hold 

that the Central Commission had the necessary jurisdiction to embark 

upon the issues raised in the present cases.” Thus in view of the statutory 

provisions and law laid down by the Hon’ble Apex Court the jurisdiction relating 

to determination of tariff involving inter-state  supply, transmission and wheeling 

of electricity, Central Electricity Regulatory Commission alone has the 

jurisdiction and Hon’ble HERC cannot determine the tariffs in HERC/PRO/24, 

25 & 26 of 2017.  
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2. Sale of Surplus Contracted Power at Lower Rate 

Trading Losses 

That with regard to trading losses projected by UHBVNL & DHBVNL during 

Determination of Distribution and Retail Supply ARR and Tariff for FY 2013 -14 

are as under: 

Submission by DHBVNL & UHBVNL 

Trading Losses  

“(i) It was submitted by the Discoms that the Commission in its ARR Tariff 

Order for FY 2013-14 had disallowed the trading loss as projected by the 

Discoms in their Petition stating that excess availability of power is due to 

mismatch between the availability of power and the ability of the Discoms to 

supply the same to the consumers in an efficient manner. The Discoms in 

their ARR Petition for FY 2013-14 had submitted the average interstate 

sale rate of Rs. 3.16/kWh against the average power purchase cost of Rs 

3.95/kWh and hence had projected a trading loss of Rs 490 crores.  

ii) The Discoms have stated various reasons for contracting higher long term 

round the clock power which has resulted in surplus power in non peak hours 

e.g. that the demand for power varies during the day, between the day and 

night, and across the months during different seasons; backing down from 

Open Access consumers or decrease in load due to various other unforeseen 

reasons; absence of peaking power generating stations; backing down / box up 

of the thermal generating stations is also not possible on most of the occasions 

because after shut down the thermal units can not start generating again 

immediately during the peak. Thus in such a situation trading loss is inevitable if 

continuous supply has to be ensured in the peak hours.  

iii) The Discoms have brought to the Commission’s notice that in order to 

reduce trading losses, they have already started taking steps to flatten the load 

curve. The Discoms have already taken initiative by encouraging AP 

consumers to shift their load to off-peak hours. Also, Further HPCC has already 

floated an EOI for Short term/ Medium Term/Long Term power procurement 

planning and Load forecasting and for optimization of power procurement cost.  

iv) In view of the above the Discoms have prayed that the Commission may 

allow the trading loss incurred/ projected by the Discoms.”  
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Hon’ble HERC Findings 

4. Trading Loss  

“The Commission has considered the submission of the Discoms and is of the 

view that the Discoms needs to appreciate that peak and base load ought to be 

met with power sourced from different fuels i.e. requirement of base load power 

ought not to be met by power from peaking station as the Consumers would 

have to bear the avoidable cost of peak load station during off peak hours. The 

Discoms have stated that excess/ surplus power has been contracted to 

serve the peak load. However, it has not been demonstrated whether the 

Discoms explored the economies of different options to serve the peak 

load or whether the financial implications of the idle load were quantified 

and then a conscious decision was take. On one hand the licensee talks 

of surplus power and on the other hands it resorts to load shedding and 

Power Regulatory Measures. It is unable to strengthen its distribution 

system to release the long pending connection for new consumers who 

are in need for power and on the other hand it seeks compensation for 

under drawing power at a fraction of the cost which could have been sold 

to these consumers at a compensatory tariff. The Discoms have submitted 

that they have floated EOI for Short term/ Medium Term/Long Term power 

procurement planning and Load forecasting and for optimization of power 

procurement cost. The Commission notes with concern that the Discoms 

have already tied up for power which is in excess of its requirements for 

at least 5 to 7 years without having a system of power procurement 

planning and Load forecasting and for optimization of power procurement 

cost. The Commission is of the considered view that the relief sought by 

the Discoms for recovering its trading losses from the Consumers is not 

admirable under any statute/regulation; hence the same is not admitted.”  

As can be seen from submission of DHBVNL & UHBVNL and findings by the 

Hon’ble Commission that both the discoms are already having surplus power 

and further purchase will put the consumers under heavy burden which is 

neither inevitable nor desirable.  

 

3. Unnecessary Burden of Rs. 11016 Crores on Consumers 

If 300 MW of power is purchased from these three companies then state will 

have to bear the burden of Rs. 11016 Crores which will ultimately passes on to 

the consumers. As evident from the Indian Energy Exchange reports that power 

from exchange is available at below Rs. 3/Kw. Taking Rs. 1.70/Kw as excess 
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charge for purchasing power would cause (Rs 1.7 x 300x1000x24 =  Rs. 

1,22,40000/-) losses to the extent of  Rs. 1.224 Crore per day, Rs. 36.72 Crore 

Per Month, Rs. 440.64 Crore per Year and Rs. 11016 Crore in 25 years i.e. the 

period of PPA. When power at Indian Energy Exchange is available at less than 

Rs.3/Kw then why HPPC is interested in causing losses of Rs. 11016 Crore to 

state of Haryana not only raises question on its functioning and transparency 

but show the ulterior motive influenced by extraneous considerations. This 

factums and malafide of HPPC is further proved from the fact that NTPC is 

ready to sell 553 MW of power @ Rs. 3.04/Kw. Out of this 553 MW, 353 MW is 

solar power and 200 MW is thermal power. 353 MW of solar power if purchased 

from NTPC would help the DHBVNL & UHBVNL in achieving the Renewal 

Energy Certificate target. Further the cheaper power when available from 

government owned company is not considered in preference to private power 

which is much costlier and against the interest of state as well as interest of 3 

Crore people of Haryana. Therefore an inquiry is also inevitable to find out the 

ulterior motive behind the power purchase from the private generating 

companies. HPPC in fulfillment of its nefarious design has also violated the 

mandatory provisions of section 64 of the Electricity Act 2003. 

 

4. Present Power Scenario in the State of Haryana – Direction of Hon’ble 

HERC for Resorting to Competitive Power Bidding Not Complied by 

HPPC 

“3.2.2 Power Purchase Volume  

3.2.2.1 Projections by UHBVNL / DHBVNL  

The Haryana Government, in exercise of powers conferred on its by Section 

131 of the Electricity Act, 2003, transferred the rights relating to procurement of 

electricity /UI drawls/dispatches or trading of electricity from HVPNL/HPGCL to 

UHBVNL and DHBVNL (the two state owned distribution licensees in Haryana) 

w.e.f.1/04/2008 with the functional arrangement becoming operational 

w.e.f.15/04/2008. Consequently, Haryana Power Purchase Centre (HPPC) was 

set up to manage the bulk power purchases (both intrastate and interstate) and 

bulk supply functions for two distribution licensees. HPPC procures power from 

the Central Generating Stations from where power has been allocated to 

Haryana (additional allocations are made from the central un-allocated quota in 

the CPGSs),other external sources i.e. NTPC, NHPC, NPC, through short 

term/bilateral arrangements and from shared projects such as BBMB as well as 

power made available by HPGCL from the state generating stations  
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The total revised power availability for the FY 2016-17 from all external and 

internal sources i.e. NTPC, NHPC, NPCIL, SJVNL HPGCL, BBMB stations, 

IPPs, Co-generation, renewable energy generation etc. has been projected by 

the Discoms at 53444.83 MUs as against 55171 MUs allowed by the 

Commission in the MYT Order dated 29.05.2014.  

 

3.2.2.2 Commission’s Estimate of Power Purchase Quantum (FY 2016-17)  

As per the submissions of the Discoms and the fact that they have 

projected surplus energy, the Commission believes that there may not be 

any need to rely on expensive short term sources or drawl under UI 

mechanism. Consequently, the Commission reiterates that the Discoms / 

HPPC should explore the possibilities of actively participating in bids for 

procurement of power floated by energy deficit states / distribution 

companies outside the state as well as explore the possibilities of 

supplying additional power to its consumers during the period when the 

Discoms are resorting to under drawl / backing down of power plants at a 

concessional rate i.e. at a rate lower than the applicable tariff and 

charges. This, the Commission believes, would go a long way in reducing 

the average cost of power available for sale to the electricity consumers 

of Haryana and to reduce the trading losses incurred by the Discoms. The 

Commission, in the past, has been relying on the Generation targets for the 

CPSUs finalised by the Central Electricity Authority (CEA) in consultation with 

the generators. The generation targets are arrived at by the CEA based on 

discussions with the respective states, the generation programme given by 

Generators, the performance of the generating stations, planned maintenance 

requirement and average forced outages during the last few years as well as 

anticipated coal supply scenario in case of the thermal power stations. In order 

to estimate the power availability in Haryana, the Commission while passing the 

MYT Order dated 29th May,2014 for the period from the FY 2014-15 to the FY 

2016-17 had considered the following:-  

 

(a) CEA’s generation target for FY 2012-13 for thermal power stations and FY 

2013-14 for hydro and nuclear power stations for which data was available.  

(b) Past trend of actual generation achieved vis-a-vis CEA’s generation targets.  

(c) HPGCL’s generation targets as approved by the Commission for FY 2014-

15, FY 2015-16 and FY 2016-17.  
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(d) Expected generation targets from new generating stations as proposed by 

the Discoms.  

(e) The Commission, for the limited purpose of arriving at power availability, has 

not taken into account a few sources like Pragati Gas Power Plant, Bawana, 

Delhi, Lanco Babandh and a few others as the power flow from such sources is 

uncertain. However, this should not be construed for any other power including 

approval / disapproval of such sources of power by the Commission.  

 

The Commission observes that the generation targets for the FY 2016-17 have 

been finalised by the Central Electricity Authority (CEA) vide 

No.CEA/GO&D/OPM/PPI/5/1/2015 dated 04.04.2016. The annual electricity 

generation targets for the year 2016-17 finalised by the CEA is also available 

on their website. Hence, the Commission has considered it appropriate to 

revise the projected generating stations wise availability of power to the 

Discoms in the FY 2016-17 accordingly. Further, while projecting the quantum 

of power that will be available to the Discoms, the CEA’s generation targets 

have been adjusted for auxiliary consumption and home State share wherever 

applicable.  

 

In view of the above, the Commission has revised the quantum of power 

purchase from the generating sources available to the Discoms. The source 

wise approved power purchase quantum for the FY 2016- 17 is discussed in 

the subsequent paragraphs. The discussions have been restricted to the FY 

2016-17 as the revised ARR of the FY 2016-17 is to be determined by the 

Commission in the present Order.  

 

As the Power Purchase Agreements have been allocated to UHBVNL & 

DHBVNL in equal ratio and HPPC procures power on behalf of both the 

Discoms, the projection of power availability is for Haryana as a whole.”  

 

If at all there is any power demand for short term then HPPC can go for 

competitive power bidding and it can purchase power on the basis of 

daily demand from the power exchange and there is no requirement for 

purchasing power at such a hefty price.  

 

Thus from the above observations made by the Hon’ble HERC it is evident that 

HPPC is not obeying the directions issued to it by the commission. This 
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disobedience by HPPC without an iota of doubt point towards the nefarious 

design of HPPC causing wrongful financial loss to state of Haryana and 

wrongful financial gains to the private generators. It is further evident from the 

fact that HPPC has not conducted any study as can be seen in the present 

case w.r.t. availability and requirement of power supply in Haryana and non 

resorting to competitive bidding at power exchange. 

 

5. Excess Power in State of Haryana for next 5 to 7 years – (Hon’ble 

HERC Findings in True Up Petitioner bearing Case No. HERC/PRO-35 

of 2015 and HERC/PRO-33 of 2015 ) 

 

Hon’ble HERC’s findings in the above stated petitions on page 152 and 153 are 

reproduced as hereunder:- 

 

“In accordance with the source wise volume and cost of power purchase 

approved by the Commission as indicated in the table above, the total volume 

of power available in the FY 2016-17 is approved at 53958 MUs (rounded off) 

at a cost of Rs.203331.61 millions. The average rate of power purchase 

allowed by the Commission in the FY 2016-17 works out to Rs. 3.77/kWh.  

 

The Licensee(s) is directed to ensure that power is procured only from 

those sources for which the Commission has approved PPA’s. 

Additionally, any power from Central Generating Stations, beyond the quantum 

for which the PPA has been signed and specifically approved by the 

Commission must be surrendered in case the Discoms have to back down any 

approved long-term source of power. It is made clear that any power 

procured from sources not specifically approved by the Commission and/ 

or excess quantum vis-à-vis the approved PPA purchased by the Discoms 

shall be disallowed by the Commission.  

 

In addition to the above and keeping in view the surplus power availability 

scenario obtaining in Haryana, the Commission directs that the Discoms 

shall not procure any additional power over and above the quantum 

approved in the PPA that may be available to it from the un-allocated 

share / share relinquished by any other State in the Central Generating 

Power Stations. The Commission thereto shall disallow all such power 

procurements and the cost thereto.  
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The Commission observes that the Discoms have been drawing power under 

UI mechanism at a very high rate. In the FY 2014-15 power has been drawn 

under UI mechanism at a cost of over Rs. 7.50/Kwh. This has been viewed very 

seriously by the Commission and for the FY 2016-17 the Discoms are 

directed to manage the UI drawls more efficiently and the Commission 

may not approve the power purchase cost of such drawls at a rate higher 

than the average cost of power purchase, any loss on account of that 

shall be borne by the Discoms.”  

 

Thus without efficient management of available power and purchasing power in 

excess of power authorized by Hon’ble HERC shows the violation of tariff order 

passed by the commission as well as mismanagement of its resources in hand.  

 

Hon’ble HERC has further observed as under: 

 

3.2.6 Inter-State sale of Power and Power purchase cost for Distribution 

licensees UHBVNL and DHBVNL have indicated interstate sale of 3501 

MUs and 4395 MU respectively for the FY 2016-17 and revenue from 

interstate sales has been considered at the average variable power 

purchase cost, excluding transmission charges, at Rs. 3.08/Unit for the FY 

2016-17. The Commission does not approve of any loss on account of 

interstate sale of power for FY 2016-17. The Commission directs the 

licensee to explore the possibility of the surrendering expensive long-

term power that is in excess of its requirement. In case the licensee is 

unable to sell its contracted power at the rate of its energy cost, it is expected to 

back down the units to that extent so that the loss on account of power 

purchase is minimised. It has been observed that, at times, the Licensees are 

forced to back down its contracted long term power due to less demand 

whereas the licensees have been agreeing to the additional allocation done by 

the Ministry of Power out of the unallocated portion of the Central Generating 

Stations which is not at all justified. Any such allocation must be 

surrendered at the earliest and a compliance report be filed in the 

Commission within one month. Regarding trading loss on account of sale of 

surplus power it is worthwhile to note the observations of the Hon’ble Aptel’s 

Judgement dated 28th April, 2016 in Appeal No. 269 of 2014 is as under:-  
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41.3) We are happy to note that the State Commission in a separate 

review order dated 14.07.2014, seeking review of an earlier tariff order 

dated 30.03.2013, has expressed its concern that the Discoms have 

already tied up with power which is in excess of requirement for at least 5 

to 7 years without having a system of power procurement planning and 

for load optimum power cost and accordingly the State Commission has 

rejected the relief sought by the Discoms for recovering its trading loss 

from the consumers.  

 

In view of the above observation, the Discoms must gear up its power purchase 

procurement planning and strength its trading activities for disposal of surplus 

power. In its absence, the Discoms shall be saddled with avoidable trading 

losses.  

 

From the above observations it is evident that HPPC being nodal agency for 

power procurement for UHBVNL & DHBVNL is entering into new PPA without 

there being any such demand. At one hand it is selling the surplus power at 

much lower rate than at which it has been contracted. From above observation 

it is also clear that both the Discoms are having surplus power for next 5 to 7 

years then why HPPC is so eager to enter into contract with private generating 

companies. At one hand contracted power is backed down and on the other 

new PPAs are being entered into against the interest of state. 

 

6. Mandatory Provisions of Section 64 of Electricity Act not Complied 

With (No Objection & Suggestions from Public) 

 

As can be seen from the provisions of section 64  of the Electricity Act that 

certain procedure is to be followed for determination of tariff which, which is 

mandatory in nature and these mandatory provisions contained in section 64 of 

Electricity Act have not been followed in the cases in hand. 

 

“Section 64. (Procedure for tariff order): --- (1) An application for 

determination of tariff under section 62 shall be made by a generating company 

or licensee in such manner and accompanied by such fee, as may be 

determined by regulations.  
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(2) Every applicant shall publish the application, in such abridged form and 

manner, as may be specified by the Appropriate Commission.  

(3) The Appropriate Commission shall, within one hundred and twenty days 

from receipt of an application under sub-section (1) and after considering all 

suggestions and objections received from the public,- 

(a) issue a tariff order accepting the application with such modifications or such 

conditions as may be specified in that order; 

(b) reject the application for reasons to be recorded in writing if such application 

is not in accordance with the provisions of this Act and the rules and regulations 

made thereunder or the provisions of any other law for the time being in force: 

Provided that an applicant shall be given a reasonable opportunity of being 

heard before rejecting his application. 

(4) The Appropriate Commission shall, within seven days of making the order, 

send a copy of the order to the Appropriate Government, the Authority, and the 

concerned licensees and to the person concerned. 

(5) Notwithstanding anything contained in Part X, the tariff for any inter-State 

supply, transmission or wheeling of electricity, as the case may be, involving 

the territories of two States may, upon application made to it by the parties 

intending to undertake such supply, transmission or wheeling, be determined 

under this section by the State Commission having jurisdiction in respect of the 

licensee who intends to distribute electricity and make payment therefor. 

(6) A tariff order shall, unless amended or revoked, continue to be in force for 

such period as may be specified in the tariff order.” 

 

A perusal of section 64 shows that applicant(s) was(were) required to publish 

the application as specified by the commission but no such application was 

published by the applicant(s). Further it also casts a duty upon the Hon’ble 

Commission to consider suggestions and objection from the public as public is 

the affected party but no such objection or suggestion could come from the 

public as no application was published by the HPPC or any other party. Which 

shows that HPPC and generating companies wanted to keep the public in dark 

and therefore violated the mandatory provisions contained in the section 64. 

PPAs are liable to be rejected on this score only. 

 

7. Power Scenario as on 08 June 2017 in Haryana 

As per data available on 07 June 2017 at official website of Haryana State Load 

Dispatch Centre, UHBVN was under-drawing 68 MW and DHBVN was under-
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drawing 88MW. This is the situation at a time when Haryana’s generation is 

1580 MW against the rated capacity of 4849.8. When this data was captured at 

that point of time 5 units at Panipat, Khedar and Yamuna Nagar were not 

generating a single unit. If all the generating units were generating their rated 

capacity then  as on 07 June 2017 Haryana would have had  3269.8 MW extra 

from its generation + 156 MW (Under-drawn by UHBVN & DHBVN) i.e. 3425.8 

MW. Now question arise as to what the Discoms would do with more than 3000 

MW which would be in excess of its requirement.  

 

Now the following question arise on the basis of above submissions which 

HPPC as well as Government of Haryana needs to answer. Whether 

investment on generation units have been made to keep them closed or idle. 

Where is the need for signing long term PPAs with private generators when 

HPPC is selling the surplus power at losses. Whether HPPC is created for 

siphoning public money to private generators?. Whether government has 

entrusted the HPPC with task of burdening the common man with heavy 

electricity cost and causing benefits to private generators? Whether the huge 

investments on generation plants have been made for keeping them closed or 

underutilization or keeping them idle? Whether there is any check and balance 

on the action of HPPC? Whether government officials have any vested interest 

in signing such PPAs? How the government has been managing the surplus 

power and how it will manage in the future? How the government intend to 

bring efficiency in the functioning of power utilities? Whether government would 

continue to take over the debts/losses caused by the power utilities forever? 

How much losses has been caused to state of Haryana by sale of surplus 

power by UHBVN and DHBVN? Whether any system has been devised to 

forecast demand and manage supply in the state of Haryana? Whether 

directions issued by HERC have been complied with by the HPPC? Whether 

any official(s) has been penalized for causing losses by indiscriminate signing 

of PPA which ultimately result in heavy financial burden and losses on State of 

Haryana and consumers of Haryana? 

 

There has been utter disregard to law laid down by the Hon’ble Apex Court in 

the case cited Supra which tantamount to contempt of Court. In view of law laid 

down by the Hon’ble Supreme Court, it is a duty cast upon the Hon’ble HERC 

being the regulatory body to keep the HPPC within its bound and bringing the 

guilty to book. 
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Hon'ble Apex Court in Writ Petiton (Civil) No. 933 of 2014 titled as Dr. Ram 

Lakhan Singh vs State Government of Uttar Pradesh through Chief Secretary 

has held in Para 10 to 12 as under:- 

 

“10. A public servant in a democracy should be a guardian of morals. He is 

entrusted with higher responsibilities of a public office and they contribute their 

best for the just and humane society. We feel that for effective functioning of a 

democracy, the role of Executive is very important. Civil servants and public 

officials are expected to maintain and strengthen the public’s trust and 

confidence by demonstrating the high standards of professional competence, 

efficiency and effectiveness by upholding the Constitution and rule of law, 

keeping in mind the advancement of public good at all times. Public 

employment being a public trust, the improper use of the public position for 

personal advantage is considered as a serious breach of trust. With the 

changing times, the role of Executive and expectation of the citizens in 

governance also underwent tremendous change.  

 

11. Dishonesty and corruption are biggest challenges for any developing 

country. If the public servant indulges in corruption, the citizens who are vigilant 

in all aspects take note of this seriously and develop a sense of distress 

towards the Government and its mechanism, on a whole it sends a very 

alarming message to the society at large and to the common man in particular. 

In any civilized society, the paramount consideration is the welfare of the 

society and corruption is the biggest hindrance in that process. If the corrupt 

public servant is not punished, then it will have a negative impact on the honest 

public servants who will be discouraged and demoralized. Some upright officers 

resist corruption but they cannot alone change the system which victimizes 

them through frequent punitive transfers, threat to their families and fabricating, 

foisting false cases. 

 

12. In such a scenario, until and unless we maintain a fine balance between 

prosecuting a guilty officer and protecting an innocent officer from vexatious, 

frivolous and mala fide prosecution, it would be very difficult for the public 

servant to discharge his duties in free and fair manner. The efficiency of a 

public servant demands that he should be free to perform his official duties 

fearlessly and without any favour. The dire necessity is to fill in the existing gap 
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by protecting the honest officers while making the corrupt officers realize that 

they are not above law. The protection to an honest public servant is required 

not only in his interest but in the larger interest of society. This Court time and 

again extended assurance to the honest and sincere officers to perform their 

duty in a free and fair manner towards achieving a better society.” 

 

 In view of the above submissions the intervener has requested the 

Commission to reject the PPAs in the interest of state as well as consumers of 

Haryana and fair play. It has been further requested in view of the law laid down 

by Hon’ble Apex Court in case supra to recommend a judicial inquiry into the 

functioning of power utilities so that public money is not misutilised and 

misappropriated for extraneous considerations and guilty are brought to book. 

 

9. The Commission vide its Interim Order dated 27.09.2017 directed HPPC to 

provide certain documents/information. The additional information sought  by 

the Commission and HPPC’s reply thereto is as under:- 

 

a) The final submission of the HPPC/DISCOMs in concurrence with SCPP, if 

HPPC/DISCOMs so desire, for mode to be followed for procurement of 

hydro power.  

 

HPPC’s Reply: 

There is no guidelines for procurement of long term hydro power through 

competitive bidding as per clarification given by MoP vide memo no. 

23/59/2017-P&R dated 15.09.2017 and as such the Commission may 

consider the petition filed by HPPC under section 62.  

 

b) The decision regarding procurement of hydro power throughout the year or 

for six months as prayed for in the original petition. 

 

HPPC’s Reply: 

 

The Power may be considered to be purchased for whole of the year. The 

following revised rates may be taken as limiting levelized tariff while 

determining the tariff:- 
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a) For the period from May to September for 35 Years: @ Rs. 4.74/- kwh. 
b) For complete year for 25 Years: @ Rs. 4.60/- kwh. 
c) For complete year for 35 Years: @ Rs. 4.69/- kwh. 

 
c) Latest demand/supply position of power supported by the relevant data. 

 

HPPC’s Reply: 

The Demand and supply projection for maximum of peak based on actual 

CAGR is submitted which shows shortage of power in the FY 2017-18, FY 

2018-19, 2019-20, 2020-21, 2021-22 and 2022-23 as 73 MW, 417 MW, 899 

MW, 1176 MW, 1384 MW and 1995 MW, respectively. 

 

d) Reply to the objections raised by Shri Sunil Kumar Nehra, Advocate. 

HPPC’s Reply: 

a) Reg. Letter of HPPC regarding surrender of NTPC Aravali Power 

Company Pvt. Ltd. (APCPL) Power: 

HPPC had tried to make the efforts to surrender the costly power by writing 

the same to the Ministry of Power/GoI, so as to reduce the power purchase 

cost. Presently, the power from APCPL is being scheduled as per the merit 

order. In reference to gas based project like Anta Auriya Dadri, HPPC has 

not succeeded to get the allocation cancelled from the project as no other 

beneficiary has come forward for allocation of power to be surrendered by 

DISCOMs. 

b) Reg. MoP/GoI tariff policy, 2016: 

As per National Tariff Policy, 2016, DISCOMs have been directed to adopt 

the competitive bidding route with the following exceptions: 

i) Any expansion of the State/Central Generating unit where the tariff 

is restored under section 62 of the Act. 

ii) Hydro Generation is exempted from bidding till 2022. 

iii) MoP/GoI has clarified that presently there is no policy for carrying 

competitive bidding as per policy and the tariff of the Hydro Projects 

need to be determined in cost plus regime under section 62 of the 

Act 

c) Reg. Sheet for comparative statement for purchasing of non-solar RE 

power on short term basis through competitive bidding: 

On perusal of the documents submitted by Sh. Nehra, it is observed that he 

had made error in reading the data placed at DEEP portal where HPPC had 
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placed the requisition for purchase of Renewable Power to fulfill the 

direction of this Commission to meet the RPO targets. 

d) Reg. Tripartite Memorandum of Understanding (MoU) on UDAI:- 

 

HPPC has made all efforts to procure the power on competitive bidding. 

However, where the option for competitive bidding is not possible, the 

matter has been placed before the Commission for adjudication. 

It has been further submitted that under the UDAY scheme, a committee 

was formed under the chairmanship of Chief Secretary, to monitor the 

issues agreed under UDAY and made necessary recommendation for the 

approval of the Government. Govt. of Haryana has vide notification dated 

11.04.2008 constituted the SCPP comprising of MDs of all the Power 

Utilities of the State under the Chairmanship of Principle Secretary/Power 

for monitoring the HPPC. This high power committee takes the holistic view 

on the power scenario from time to time and make the recommendation. 

The Commission observes that till the time Standard Bidding Documents / 

Guidelines are in place for procurement of power from large Hydro Projects 

on a long term basis, HPPC may seek exemption / concurrence of the 

aforesaid committee from competitive bidding for procurement of power 

from such sources. 

 

Commission’s Analysis & Order 

 

10. The Commission has examined the petition filed by the HPPC as well as their 

replies/written submission and additional information provided from time to time. 

The Commission has perused the latest submission filed by the HPPC vide 

Memo No. Ch-108/HPPC/SEC&R-I/LTP-II/ JKW-12 dated 09.11.2017 in Case 

No. HERC/PRO-55 of 2017 and observes as under:-  

 

Haryana had peak demand (MW) deficit varying from 149 MW in May to 1333 

MW in October in the FY 2017-18, 421 MW in May to October in the FY 2018-

19. The said deficit is showing an increasing trend with peak demand varying 

from 1529 MW to 5850 MW during the months of April to October going forward 

to the FY 2022-23. Hence, power supply is deficit in the months of May to 

October and surplus in the months of December to April. Resultantly, it may not 

be appropriate, by considering the lean demand months, to construe that 
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Haryana is having surplus power as the energy cannot be stored to meet the 

demand during the peak deficit periods.  

 

As per the record available in the Commission, HPPC makes efforts for utilizing 

the lean period generation by forward banking to meet the demand in peak 

season. However, it appears that with the increase in consumption the return 

drawl of banked power could not give the desired cushion for meeting the 

demand and the same can only be met by adding new capacity under long term 

from such generating sources whose generation matches with the State 

demand during peak season. 

 

The Commission is of the considered view that the Discoms / HPPC needs to 

optimize its power purchase mix and cost thereto as in order to provide quality 

power at a reasonable cost to the electricity consumers of Haryana. This can 

only happen if the single largest component accounting for over 80% of the cost 

of delivered energy is reined in.  

 

Further, it is also an admitted fact that Haryana may at times be having surplus 

energy as contradistinguishable from surplus power. The aberrations seems to 

have crept in because over the years not much attention was paid to the fact 

that peak demand ought not to be met by the base load stations tied up under 

long term PPAs. It is also observed that but for the BBMB which is a shared 

project of historical legacy prior to the creation of Haryana, that too the 

generation is dictated by the quantum of water required for irrigation purposes, 

the power sources that can be used as peaking station is almost absent.  

 

As the difference between base load demand and peaking demand widened in 

Haryana the issue of ‘power surplus’ and ‘energy surplus’ crept in which, going 

forward, needs to be addressed by long term strategic planning for procurement 

of power including banking already in vogue. However, as of now, the 

Commission has considered the illustration submitted by the HPPC regarding 

increasing trend in energy consumption and the fact that in peak season as per 

the LGBR issued by the Central Electricity Authority (CEA) also there is no 

surplus capacity available with Haryana to meet the growing demand. The 

drawl of banked power is also fraught with some uncertainty as the same is 

subject to various prevailing conditions like weather conditions and the 

availability of transmission corridor etc. Thus, there are fair chances that the 
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return banking may be defaulted by the other entity and they may get away 

/prefer to pay the compensation for any such default. 

 

It is also evident from the energy availability in July comparison for year 2016-

17 and 2017-18 as per comparative data filed by the HPPC, that the Hydro 

gives the maximum PLF (more than 100%) during the peak season without 

paying incentive for excess generation and in the lean period the majority of 

energy generated falls under Secondary energy, which also helps to manage 

the demand supply for peaking hours in efficient way using the same for peak 

period, without running the thermal unit for longer duration conditions and pay 

more charges as per CERC regulations.  

Additionally, the Commission observes that to achieve the ambitious target of 

providing 24 X7 hrs supply to all by FY 2021-22 in line with the vision of Central 

Govt. and if the industries in the Haryana is to be provided un-restricted quality 

power at a reasonable rate even during peak hours so as to increase their 

productivity and consequently the State GDP, the peak deficit situation would 

further have to be addressed.  

In view of the above, the Commission finds some merit in the contention of 

HPPC that the Hydro Generation Projects/Plants, with, reasonable tariff and 

especially those with some storage and capability to supply exclusively peaking 

power in the morning/evening in the winter when inflows are very less, are best 

suited for contracting additional power to meet the peak deficit.  

The issue regarding selection process was raised by the intervener. Regarding 

this, from the data furnished by the petitioner, it is observed that the petitioner 

received offer from the following projects that are either operational or are near 

completion at the tariff to be fixed by the appropriate Commission:- 

Project State Power 
Offered 

CoD/Anticipated 
CoD 

Project Cost / 
MW (Rs. 
Crore) 

Expected / 
Offered Long 

Term Levellised 
Tariff (Rs/Unit) 

Tashiding 
(Shiga) 

Sikkim 97 2016-17 # 10.80 4.60 

Jorethang 
(DANS) 

Sikkim 96 30.09.2015 15.70 4.75 

Chuzachen 
(Gati) 

Sikkim 110 18.05.2013 11.28 4.79 

Chanju (I.A. 
Energy) 

HP 36 2016-17 13.39 5.50 

Teesta III Sikkim 200 2017-18 11.67 5.88 

Kishanganga J&K 16.3 2017-18 18.03 6.38 

 # commissioned on 6
th
 November, 2017 (as per the IPP) 
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The Commission observes that the offers could have been widened in case 

HPPC had invited expression of interest from the IPPs. However, it is difficult to 

say that given the power requirement the offer could have been better. For that 

matter there may not be any certainty that the bidding route could have yielded 

a better tariff as there are not many hydro projects commissioned / nearing 

completion. The maximum market rate in the Power Exchange during October 

2017 has been above Rs. 5 / kWh. Needless to add that given the volatility of 

the short term market including the quantum of power that may be available on 

a day ahead basis it cannot substitute long term requirement of power. 

However, in order to address the issue raised by the intervener, HPPC may 

ensure that the negotiated price is reasonable and that they would not be able 

to source power at below rates than the projects selected by them. 

The Commission has considered the issue of time and cost overrun of the 

present project and observes that the cost overrun mostly relates to increase in 

IDC & pre-operative expenses due to delay in achieving CoD. Additionally, in 

the hearing, it has been submitted that the Generator shall forego the cost 

attributable to the delay in commissioning of the project. Accordingly, HPPC 

shall ensure, while inviting the IPP, for signing the PPA that the IPP shall 

voluntarily forego any such claim. An undertaking to this effect shall be sought 

from the IPP. The Commission shall, however, while determining tariff shall look 

at the entire project cost de.novo and after due diligence / prudence check 

arrive at a reasonable and justifiable project cost including capital structure that 

could be considered for the purpose of tariff determination in the present case.  

 
HPPC may negotiate with the IPP regarding any future contingency that may 

arise including flood / land slide etc. and make suitable provision in the PPA. 

It is observed that a firm long term PPA would provide a lot of leverage to the 

IPP in taking a re-look at its capital structure and the terms and conditions of 

loans contracted. Hence, a savings on this account shall be passed on to the 

beneficiaries / HPPC by making a suitable provision in the letter of acceptance 

of the offer by the HPPC.  

Regarding project capacity, HPPC in consultation with the IPP and after taking 

into account the relevant technical standards of CEA / CERC Grid Code should 

make appropriate provision in the PPA.  
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The Commission vide its interim Order dated 04.09.2017 had directed HPPC to 

consult Ministry of Power, Government of India regarding the guidelines / bid 

documents to be followed for procuring Hydro Power on long term basis 

through competitive bidding process. The reply provided by the Ministry of 

Power, Govt. of India (No.23/59/2017-R&R dated 15th September, 2017) to the 

Chief Engineer / HPPC on the issue of procurement of Hydro Power through 

competitive bidding process has also reiterated as under:- 

“e) The revised Tariff Policy, 2016 provides exemption to hydro projects 

from competitive bidding process till 15.08.2022 subject to fulfillment of 

certain conditions”.   

11. Some issues were raised regarding the jurisdiction of this Commission, 

requirement of the National Tariff Policy as well as holding public hearing etc. 

Having considered the fact that Hydro Power is required as per the submissions 

of the Discoms, the Commission has considered it appropriate to deal with the 

macro / procedural issues raided by the Ld. Advocate Shri Nehra as under:- 

In catena of cases (Cf. Hon’ble Supreme Court judgment in Kanwar singh Saini 

Vs. High Court of Delhi (2012) 4 SCC 307) it has been settled that conferment 

of jurisdiction is a legislative function and the same can neither be conferred 

with the consent of the parties nor by any superior court. Thus, as far as this 

Commission, the governing statute is the Electricity Act, 2003. A plane reading 

of section 63 of the Act makes it clear that notwithstanding the power to 

determine tariff under section 62 of the Act, the Commission is also under 

statutory obligation to adopt tariff if the same has been determined through a 

transparent process of bidding in accordance with the guidelines issued by the 

Central Government. In effect, exercise of jurisdiction under section 63 shall 

arise only when there has been a transparent process of bidding in accordance 

with the guidelines issued by the Central Government. Additionally, section 63 

does not in any manner take away or abrogate the jurisdiction available to the 

Commission to determine tariff under section 62 of the Electricity Act, 2003 if 

competitive bidding has not been initiated. As a corollary the decision to 

procure power under different routes available primarily rests with the 

distribution licensee. Once the decision is taken, the Commission is under 

statutory obligation to determine tariff either under section 62 or under section 

63 as the case may be. However, in the present case the Commission has 

taken note of the fact brought before it in the hearing that there are no standard 

guidelines available under Case 1 competitive bidding route for large hydro 
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projects on long term basis, hence, the only option left is determination of tariff 

for procurement of power by the Distribution licensee for onward supply to the 

electricity consumers is under section 62 of the Electricity Act, 2003.     

The Commission has taken note of the submission of  HPPC that the case was 

put up in 39th  meeting of Steering Committee of Power Planning (SCPP) held 

on 11.11.2016 under the chairmanship of Principal Secretary (Power), GoH and 

the following was decided as under:- 

“the committee accepted the proposal for onward submission to HERC with 

levelised tariff not exceeding @ Rs. 4.79/unit for the duration of said offer 

from May to September for 35 years.” 

It is evident from the above, that the procurement of power in the present case 

was discussed and deliberated at the highest level of decision making in the 

Government who is the 100% owner of the Distribution companies in Haryana.  

The Commission has perused the relevant Clause(s) of the National Tariff 

Policy, 2016 as under:-   

“5.5 The developer of a hydroelectric project, including Pumped 
Storage Plant (PSP), would have the option of getting the tariff 
determined by the Appropriate Commission for the power to be sold 
through long term Power Purchase Agreements (PPAs) on the basis of 
performance based cost of service regulations if the following 
conditions are fulfilled: 
 
(a) The Appropriate Commission is satisfied that the project site has 
been allotted to the developer by the concerned State Government 
after following a transparent two stage process. The first stage should 
be for prequalification on the basis of criteria of financial strength, past 
experience of developing infrastructure projects of similar size, past 
track record of developing projects on time and within estimated costs, 
turnover and ability to meet performance guarantee etc. In the second 
stage, bids are to be called on the basis of only one single quantifiable 
parameter, such as, additional free power in excess of percentage of 
free power, as notified by the Central Government, equity participation 
offered to the State Government, or any other parameter to be notified 
by the Central Government from time to time. 
 
(b) Concurrence of CEA (if required under Section 8 of the Act), 
financial closure, award of work and long term Power Purchase 
Agreement (PPA) (of the duration of 35 years or more) of the capacity 
specified in (c) below with 
distribution licensees are completed by 15.08.2022. 
 
(c) Long term PPA is firmed up for 60% or more of the total saleable 
design energy, balance being allowed for merchant sale. 
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Provided that distribution licensees can extend the duration of long 
term PPA beyond 35 years for a further period of 15 years at the 
existing terms and conditions subject to the approval of Appropriate 
Commission. 
 
Provided further that nothing contained in this clause shall apply to 
Pumped Storage Plants (PSP). 
 
(d) The time period for commissioning of all the units of the project 
shall be fixed at four years from the date of approval of the 
commissioning schedule by the Appropriate Commission. However, the 
Appropriate Commission may, after recording reasons in writing, fix 
longer time period for hydro electric projects (reservoirs well as run-of- 
river projects) of more than 100 MW capacity. Agreed timelines to 
achieve the fixed commissioning schedule along with penalty for delay 
shall be decided by the Appropriate Commission in consultation with 
the Central Electricity Authority. The Appropriate Commission shall 
allow pass through the Interest During Construction (IDC) and 
Financing Cost (FC) only up to the period of delay not attributable to 
the developer, as approved by the CEA. 
 
(e) Award of contracts for supply of equipment and construction of the 
project, either through a turnkey or through well defined packages, are 
done on the basis of international competitive bidding. 
 
5.6 Notwithstanding anything contained in Para 5.5 above, the 
developers of hydro electric projects of more than100 MW design 
capacity for which sites have been awarded earlier by following a 
transparent process and on the basis of pre-determined set of criteria 
would have the option of getting the tariff determined by the 
Appropriate Commission for the power to be sold through long term 
PPA on the basis of cost plus under Section 62 of the Act. 

The Commission has perused the reply filed by HPPC on the issue of the 

provisions of the National Tariff Policy and observes that there exists exemption 

clause for large hydro projects from taking the competitive bidding route. 

Moreover, in the absence of Standard Bidding Guidelines, for all practical 

purposes and till the time the same is finalised / notified by the authority 

competent to do so, taking competitive bidding route by invoking section 63 of 

the Electricity Act, 2003 may not be feasible or even legal.  

The relevant paragraph of the case laws relied upon by HPPC in support of 

invoking section 62 read with section 64 of the Act has been perused as under:- 

Appeal No. 106 & 107 of 2009 (APTEL)  

32. In the light of the above discussions, the argument advanced by the 
Ld. Counsel for the Appellants that resort to tariff determination under 
Section 62(1)(a) without adopting the Competitive Bidding Process will 
render clause 5.1 of the NTP redundant as the distribution licensees in 
the future will procure power from the generating companies only 
through the negotiated route, cannot be accepted as it is always open 
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to the State Commission to direct the distribution licensee to carry out 
power procurement through Competitive Bidding Process only in case 
where the rates under the negotiated agreement are high.  
 
In other words, the State Commissions have been given discretionary 
powers either to chose Section 62, 62(1)(a) to give approval for the 
PPA or to direct the distribution licensee to resort to the Competitive 
Bidding Process as per clause 5.1 of the NTP read with Section 63 of 
the Act. As such, the main contention urged by the Ld. Counsel for the 
Appellant would fail.  

Appeal No. 88 of 2015 (APTEL)  

“21.The points which arose for consideration before this Tribunal inter 
aliawere whether the compliance with Competitive Bidding Process as 
envisaged in Clause 5.1 of the National Tariff Policyis mandatory for 
procurement of power by a distribution company and whether Section 
63 of the Electricity Act is the exception to Section 62 and the 
guidelines issued by the Central Government will operate only when 
the tariff is being determined by the Competitive Bidding Process.  
 
This Tribunal observed that there are two routes and options provided 
under the Electricity Act: (a) tariff determination under Section 62(1)(a) 
by the Appropriate Commission in terms of Section 79 and Section 86 
of the Electricity Act and (b) tariff discovery in terms of the Competitive 
Bidding Process in accordance with the Guidelines issued by the 
Government of India which shall be binding on the Appropriate 
Commission under Section 63 of the Electricity Act. This Tribunal 
considered Section 63 of the Electricity Act and Clause 5.1 of the 
National Tariff Policy which provides that the power procurement for 
future should be through a transparent Competitive Bidding Process 
using Guidelines issued by MoP on 19.1.2005 and also considered 
clarificatory circular dated 28.8.2006 issued by MoP and held that 
Section 63 is optional route for procurement of power by a distribution 
licensee through Competitive Bidding Process and in case the same is 
followed, the Appropriate Commission is required to adopt the said 
tariff.  
 
However, after referring to relevant judgments of the Supreme Court, 
this Tribunal held that the power under Section 62(1)(a)  and Section 
62(1)(b) conferred on the State Commission for determination of tariff 
through negotiated route cannot in any manner be restricted or whittled 
down by way of a policy document or a subordinate legislation or 
notification issued by the Government/Executive and any rules or 
executive instructions or notifications which are contrary to any 
provisions of the tariff statute shall be read down as ultra vires of the 
parent statute. 
 
This Tribunal rejected the contention that tariff determination under 
Section 62(1)(a) without adopting Competitive Bidding Process will 
render Clause 5.1 of the National Tariff Policy redundant as the 
distribution licensees in future will procure power from the generating 
companies through the negotiated route. This Tribunal observed that 
the said submission cannot be accepted as it is always open to the 
State Commission to direct the distribution licensee to carry out power 
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procurement through Competitive Bidding Process only in case where 
the rates under the negotiated agreement are high. This Tribunal 
clarified that the State Commissions have been given discretionary 
powers either to choose Section 62, 62(1)(a) to give approval to the 
PPA or to direct the distribution licensee to resort to the Competitive 
Bidding Process as per Clause 5.1 of the National Tariff Policy read 
with Section 63 of the Electricity Act”. 
 

The above citations from the Case Laws, referred to by the petitioner, clearly 

establishes the jurisdiction of the Commission vis-a-vis the statute as well as 

the National Tariff Policy.  

 

Further, the present proceedings before this Commission is regarding approval 

for procurement of power by the distribution licensee and approval of PPA 

thereto under section 86(1)(b) of the Electricity Act, 2003. Hence, for approval 

of source of power / PPA there is no legal requirement as such for issuing 

public notice and holding public hearing thereto. It needs to be noted that 

section 64 of the Act lays down the procedure for tariff order on an application 

filed for determination of tariff under section 62 of the Act. However, the present 

case, at this stage, is restricted to the petition for approval of source of power 

under section 86(1)(b) of the Act.     

.  
12. The Commission has taken on record Memo No. Ch-51/CE/SE/C&R –I dated 

11.10.2017 wherein the following has been submitted:- 

 

“a. There is no guidelines for procurement of long term hydro power 

through competitive bidding as per clarification given by MoP vide 

memo no. 23/59/2017-P&R dated 15.09.2017 and as such the 

Commission may consider the petition filed by HPPC under section 

62”. 

 

“b. The power may be considered to be purchased for whole of the 

year. The revised rates submitted by the generator which are 

reproduced below may be taken as limiting levelized tariff while 

determining tariff”. 

 

The letter from the generator enclosed with the reply of HPPC 

mentioned the following rates, which HPPC endorsed as limited 

levelized tariff while determining tariff: 

“1. Offer sale of power to Haryana Power Purchase Centre, 

under long term arrangement from 110 MW Chuzchen Hydro Power 

Project for complete year at a levelized tariff of Rs. 4.60/kwh for 25 

years. 
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2. Offer sale of power to Haryana Power Purchase Centre, under 

long term arrangement from 110 MW Chuzchen Hydro Power 

Project for complete year at a levelized tariff of Rs. 4.69/kwh for 35 

years”.    

 

13. Taking all these discussions into consideration, the Commission approves  

procurement of power from the Chuzachen Hydro Power Project , throughout 

the year, at the tariff to be determined by the Commission on separate petition 

to be filed by the generator with Rs. 4.69/kWh being the ceiling tariff for first 35 

years of the PPA.  

  

Having approved the purchase of power from 110 MW (2X55 MW) Chuzachen 

HEP, the Commission has perused the draft PPA attached with the present 

petition for approval of the Commission and observes that the same does not 

incorporate a lot of details that a contract of such nature should necessarily 

have. HPPC may recast the PPA based on the format and other terms as in line 

with the PPA approved by the Commission for Teesta III, Sikkim. The duration 

of the PPA may also be increased from 25 years as proposed to 35 years. The 

initialed draft PPA by both the parties shall be submitted for approval of the 

Commission within one month from the date of the present order.  

 

As tariff determination is a long exercise including public proceedings and the 

fact that the project has already attained CoD the Commission, as an interim 

measure, approves that in case energy drawl is resorted to from this source 

prior to determination of final tariff by the Commission the same may be paid for 

the APPC subject to adjustments vis-à-vis the final tariff as the case may be.     

 

14. The Petition is accordingly disposed of. 

 

This Order is signed, dated and issued by the Haryana Electricity Regulatory 

Commission on 13th November, 2017. 

 

Date:  13.11.2017       (Debashish Majumdar)           (M.S. Puri)        (Jagjeet Singh)  
Place: Panchkula              Member                              Member      Chairman 
 
 


