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ORDER 

 
Brief Background of the Case 

 
Lanco Amarkantak Power Ltd. (LAPL) had filed a pétition in the Commission under Section 

86(1)(b), of the Electricity Act, 2003, seeking issuance of direction to the Respondents to 

allow use of blended coal comprising linkage coal and alternate coal viz e-auction/open 

market coal due to shortage of linkage coal for supply of power to the Respondents and 

accordingly pay for the cost of coal as pass through in terms of HERC regulations 2008 or in 

the alternative direct the Respondent No. 1 & 2 to pay full capacity charges based on 

normative availability. The said Petition was disposed of by the Commission vide Order 

dated 12.07.2016. The operative part of the said Order is reproduced below:-  

 

“e) Whether the Petitioner be allowed the use of blended coal comprising linkage 

coal and alternate coal viz e-auction/ open market coal due to shortage of linkage 

coal for supply of power to the respondents.  

 

The Commission has examined the issue framed at e) and observes that the 

Petitioner has claimed shortage of coal on the basis of Coal Distribution Policy of the 

Central Government dated 26.07.2013, whereas in the recent past Central 

Government has been claiming improved coal availability from the domestic sources 

and that there was no shortage of coal considering the changed coal supply 

scenario; the Commission observes that there may not be any occasion for LAPL to 

procure coal from sources other than SECL to supply the requisite quantum of power 

to Haryana. However, in case need arises for procurement of alternate coal, the 

same need to be procured by a mutually agreed procedure. The Commission 

reiterates that Petitioner and Respondent No. 2, within one month of passing of this 

Order, shall comply with the Commission’s Order dated 23.01.2015 wherein it was 

provided as under:- 

 

“…for future supply of power by LAPL from Unit-2 to PTC/HPPC a mutually agreed 

procedure shall be evolved and followed for the procurement of coal other than 

linkage coal ….” 

 

The Commission, therefore answers the issue framed at (e) as above. HPPC, PTC 

and LAPL are accordingly again directed to evolve a procedure for procurement of 

Coal other than SECL Coal in case the need arises. 
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In case the Petitioner and the Respondents fail to arrive at an agreed 

procedure, the matter can be brought before this Commission by either of the 

parties. But in the meanwhile HPCC would continue to make payment to the 

Petitioner of the fixed charges worked out based on norms approved by the 

Commission in its Order dated 23.01.2015 and the fuel cost arrived at as per the 

mechanism followed by the Commission in the said Order (Reproduced at page 

24/25 of this Order) and taking the rates prevailing at the relevant time.” 

1.  The Petitioner submitted that it had written letter dated 02.06.2016 to the 

Respondents informing as follows:- 

 

(a). The Annual Contracted Quantity (ACQ) of 14,45,000 tons specified in the 

Fuel Supply Agreement (‘FSA’) executed with Southern Eastern Coalfields Ltd. 

(‘SECL’) for Unit 2 was the quantity specified in the LoA, which is calculated by the 

Central Electricity Authority (‘CEA’) considering 90% of the annual coal requirement 

to meet the normative Plant Load Factor (‘PLF’) of 85% with coal of grade ‘F’, as per 

the policy of the Ministry of Coal. The 300 MW Unit 2 requires 15,83,370 tons of coal 

per annum at annual 85% PLF considering average GCV of 3400 kCal/kg and 

normative GSHR of 2410 kCal/kwh. As per the Office Memorandum dated 

26.07.2013 regarding the modified New Coal Distribution Policy, the Ministry of Coal 

had directed the coal companies to restrict domestic coal supplies under the FSAs to 

65% for FY 2013-14, 65% for FY 2014-15,67% for FY 2015-16 and 75% for FY 2016-

17 of the ACQ and accordingly FSA was signed between the Applicant and SECL. 

 

(b). Therefore, the actual supply of linkage coal to coal based power plants at 

trigger level of 75% of ACQ for FY 2016-17 shall be maximum of 10,83,750 tons per 

annum, which shall suffice generation corresponding to only 58% PLF. Further, the 

FSA specifies the coal supplies to be made in Q1, Q2, Q3 and Q4 of a financial year 

in the ratio of 25%, 22%, 25% and 28% of ACQ respectively. On a monthly basis, the 

linkage coal quantity as per FSA corresponding to 75% of ACQ for FY 2016-17 

varies from 79,000 to 99,000 tons per month depending upon the quarter wise 

allocation. 

 

(c). That for meeting the annual normative availability/generation of 85% on 

annual basis, duly taking into account the planned annual overhauling, scheduled 

and unscheduled/forced outages, a coal based power station has to run on 90% to 

100% PLF during the operational period in a year. For running at such high PLF, the 



 

4 | P a g e  
 

monthly coal requirement shall be approx. 1,45,000 tons. Therefore, every month 

there is shortage of approx. 45,000 to 65,000 MT of coal which is required to meet 

the annual normative PLF and monthly schedule accordingly. Further, technically the 

domestic coal based Unit is designed to operate efficiently at optimum plant load 

factor above 85% to achieve normative Station Heat Rate. For meeting the 

scheduled generation, depending upon the GCV of the coals, the available linkage 

coal will have to be blended/mixed with alternate coal such as E-auction/open market 

coal in a pre-determined ratio before feeding into the boilers. 

 

(d). SECL is offering coal under as-is-where-is coal but there is uncertainty and 

inconsistency in such offer notices from SECL and further the offered quantum is 

very low as compared to the shortfall quantity. The plant cannot meet the monthly 

shortfall quantity by procuring only as-is-where-is basis coal along with the linkage 

coal.  

 

(e). SECL has been offering coal under spot e-auctions and Special Forward e-

Auctions on regular basis. As per the latest Special forward e-Auction notices the 

basic minimum reserve price for submitting bids for e-auction is 10% above the 

notified price of coal. For example, if the base reserve price for G11 grade coal from 

nearby Korba coal fields is Rs. 770/MT which is 10% higher than the notified price of 

Rs. 700/MT, then the total landed cost of coal including royalty, taxes, duties, 

transportation etc. would amount to Rs. 1950/MT. The price of coal discovered in 

each of the e-auctions vary from mine to mine and depend on various factors such as 

aggressiveness of the purchaser, nearness to the mine along with collective market 

demand of coal from that particular mine. In the current e-auctions, the landed cost of 

coal realized has been approx. Rs. 2550/MT for coal of GCV of 3400 kCal/kg and its 

variable cost is expected to be approx. Rs. 1.97/MT. 

 

(f). Considering blending of linkage coal with shortfall met from e-auction coal for 

meeting the schedule generation at full load, the variable cost of blended mix is 

expected to be approx. Rs. 1.70/kWh which shall be only approx. 21 paise/kWh 

higher than the variable cost of generation with only linkage coal. Blending of linkage 

coal along with e-Auction coal will give certainty to the power plant to run consistently 

at above 95% PLF and in achieving annual normative availability/PLF. 

 

(g). The Applicant had been regularly purchasing coal from e-auction schemes of 

SECL for its other operational 300 MW Unit 1 supplying power on long term basis to 
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M.P. Discoms through PTC for which MPPMC has been regularly giving approvals to 

purchase alternate coal, thereby ensuring consistent supply of power to the M.P. 

Discoms. 

 

In view of the above facts, the Applicant requested the Respondents to give their 

consent for procurement of coal from e-auction schemes as the Applicant was depleting its 

available linkage coal stock fast with the Unit 2 running at full load continuously to meet the 

power requirement of Haryana. The Applicant further assured the Respondents that it will 

put its best efforts to obtain minimum prices of the e-auction coal.  

 

2. The Petitioner further submitted that a meeting was held between the Applicant and 

Respondent No. 2 on 15.06.2016 wherein the Respondent No. 2 asked the Applicant to 

submit more details pertaining to the cost of imported coal vis-à-vis the procurement of e-

auction coal. The Applicant vide its letter dated 21.06.2016 submitted the said details in the 

form of a comparison statement. As per the same, the cost of imported coal, taking in 

consideration the impact of GCV difference between imported coal and e-auction coal as 

well as the fact that the Applicant was allowed to import coal only from the western coast by 

Indian Railways as its plant is located in Chhattisgarh, was coming out to be much higher 

than e-auction coal. The significant difference in cost of imported coal in comparison to e-

auction coal was mainly due to high railway transportation charges, considering the distance 

of 1750 km from the power plant of the Applicant to Kandla port in Gujarat. The Applicant 

further informed the Respondents that SECL had been offering coal under Spot e-auctions 

and Special forward e-auctions on regular basis and also indicated the prices of the coal 

being offered by SECL. The Applicant brought to the notice of the Respondents that it was 

facing difficulty in sustaining generation only on the basis of linkage coal as every month 

there was a shortage of approx. 45,000 to 65,000 MT of coal which was required to meet the 

scheduled generation. Accordingly the Applicant requested the Respondents to give consent 

for procurement of coal from e-auction schemes in order to operate the Unit at full load 

continuously.  

3. The Petitioner submitted that on 21.07.2016 i.e. after the Order dated 12.07.2016 a 

letter was written to the Respondents wherein it referred to its earlier letters dated 

02.06.2016 and 21.06.2016 as well as the Order dated 12.07.2016 passed by this 

Commission directing the parties to evolve a procedure for procurement of Coal other than 

SECL Coal in case the need arises. This was followed by another letter on 17.08.2016.  

 

4. That the Petitioner has not received any response from either of the Respondents 

and accordingly, as directed by this Commission vide Order dated 12.07.2016, the Applicant 



 

6 | P a g e  
 

is filing the present Application to bring to the notice of this Commission that on account of 

non-responsive approach of the Respondents, the parties have not been able to arrive at an 

agreed procedure for procurement of coal other than linkage coal, in order to meet the 

shortfall in quantity of linkage coal.  

 

5. The Petitioner further submitted that shortage of linkage coal is on account of policy 

of Government of India and therefore the Applicant has no option but to procure e-auction 

coal in order to meet the shortfall quantity. The Respondents cannot have any objection to 

procurement of e-auction coal for the purposes of meeting the shortage in linkage coal.  A 

similar mechanism for allowing/pass through of higher cost of import/market based e-auction 

coal for already concluded PPAs based on tariff based competitive bidding have been 

advised by Ministry of Power, Government of India, on 31.07.2013, wherein it had advised 

all the Electricity Regulatory Commissions to consider the request of individual power 

producers on a case to case basis in public interest. Further, the Ministry of Power has also 

requested the Appropriate Commissions to take immediate steps for implementation of the 

above decision of the Government.  Therefore, in view of the extant legal regime restricting 

the supply of linkage coal, the Applicant ought to be allowed to continue procurement of the 

balance/shortfall quantity of coal from e-auction/open market.  

 

6. The Petitioner has submitted that, in the event, the Applicant is not allowed to 

procure alternate coal, then the Applicant shall not be able to supply 95% power from its 300 

MW Unit 2 to the Respondents using 75% of ACQ linkage coal alone (which suffices only 

58% PLF) as per the orders of the Hon’ble Supreme Court and instead will have to run the 

Unit 2 at technical minimum of 60% PLF (partial load) thereby depriving cheaper/low cost 

power to Haryana Discoms. Further, in such event, the Applicant will have to be suitably 

compensated in the form of higher Tariff in terms of higher Gross Station Heat Rate and 

higher Auxiliary Energy Consumption than the normative norms fixed by the Commission as 

per HERC Tariff Regulations, 2008 due to inefficient utilisation of the coal based asset.    

 

7. In view of above, the petitioner has prayed as under:- 

 

a) allow the present Application and approve procurement of alternate coal other 

than linkage coal in order to meet the shortage in linkage coal on the lines of the 

procurement plan sent by the Applicant to the Respondents vide letter dated 21.07.2016 and 

allow further procurement of such alternate coal as deemed approval for future period;  

b) In the alternative, suitably compensate the Applicant in the form of higher 

Tariff in terms of higher Gross Station Heat Rate and higher Auxiliary Energy Consumption 
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than the normative norms fixed by the Commission as per HERC Tariff Regulations, 2008 

due to inefficient utilisation of the coal based asset (Unit 2). 

 

Proceedings in the Case 

   

8. The Respondent No. 1 i.e. PTC filed written reply on 09.02.2017 and reiterated that 

the they have been duly complying with the Orders of the Commission as also the interim 

arrangement put in place by way of Order dated 16.12.2011 in Civil Appeal No. 10329 of 

2011 passed by Hon’ble Supreme Court. It has been submitted that the Answering 

Respondent being an Electricity Trader, plays the role of a facilitator for supply of power 

between the Applicant and Respondent No. 2 and has discharged the said role in a 

proactive manner, in as much as it has informed Respondent No. 2 of the Applicant’s 

proposal regarding procurement of alternative coal.  

 

9. The Respondent No. 1 further submitted that with regard to the Applicant’s 

alternative prayer for relaxation in the norms in the form of higher tariff in terms of higher 

Gross Station Heat Rate and higher Auxiliary Energy Consumption, it is submitted that the 

said prayer is without any justification and merit. It has been submitted that the Applicant has 

failed to make any ground in support of the said prayer, and the same is denied in toto. It 

has been submitted that in the event of coal shortage, the appropriate remedy available to 

the Applicant, at best, is for evolving a mutually agreeable procedure for procurement of coal 

from alternative source. 

 

10. The Respondent No. 2 i.e. HPPC filed written reply on 13.02.2017. It has been 

submitted that the Hon’ble Supreme Court in its Order dated 18.09.2015 has given specific 

directions to Southern Coal Field Limited to make available linkage coal specifically to 

enable applicant to supply continuous power to the answering respondents. The applicant is 

not allowed to declare availability based on costlier E-Auction coal on short term or long term 

basis. 

 

11. The case was heard on 13.02.2017 as scheduled. The Commission, vide its Interim 

Order dated 23.02.2017, directed as under:- 

 

a) The Petitioner to file the rejoinder to the reply filed by HPPC within 15 days from 

the date of this Order. 
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b) HPPC to file the reply on the rejoinder and proposal of the Petitioner within 15 

days from the date of receipt of the rejoinder. 

 

12. As directed by the Commission in the hearing, the Petitioner filed rejoinder on 

20.02.2017, as under:- 

 

That the objection raised by the Respondent No. 2 in its reply is that in view of the Order 

dated 18.09.2015 passed in Civil Appeal No. 10329/2011 by the Hon'ble Supreme Court, the 

Applicant is bound to provide power to the Respondent No. 2 on long term basis with linkage 

fuel only and therefore the Applicant cannot seek modification of the Order of the 

Hon'ble Supreme Court by filing the present Application. 

 

In this regard, the Petitioner submitted that it is nowhere stated in the Order of the 

Hon'ble Supreme Court that power is to be supplied using linkage coal `only'. The 

word 'only' has been added by the Respondent no. 2 to the said Order. The Applicant had 

approached the Hon'ble Supreme Court seeking direction to SECL to supply linkage coal, as 

on account of termination of the Power Purchase Agreement between the Applicant and 

Respondent No. 1 and challenge to the same (thus making the PPA subjudice), SECL had 

refused to supply linkage coal to the Applicant (though FSA had been executed between the 

Applicant and SECL). The stand taken by SECL was that since the Applicant does not have 

a valid and subsisting long term PPA, it is not entitled to linkage coal under the extant policy 

of Ministry of Coal. The Hon'ble Supreme Court, vide Order dated 18.09.2015 directed SECL 

to supply coal to the Applicant by treating the Applicant to be falling under Category No. 1 

specified in the Policy of the Ministry of Coal (i.e. generating companies having subsisting, 

long term power purchase agreements). Even the Hon'ble Supreme Court directed SECL to 

supply coal to the Applicant within the framework of the policy of the Ministry of Coal. 

Therefore, the argument of the Respondent No. 2 that the Applicant ought to procure 100% 

linkage coal from SECL whereas the policy permits lesser quantity of coal, is utterly 

misconceived and fallacious and stated to be rejected. 

 

That at para 8 of the reply, the Respondent No. 2 has consented to the procurement of 

alternate fuel (subject to the orders of this Commission), however, it has stated same be 

restricted up to normative availability of the Project.  

 

The Petitioner has submitted that restriction up to normative availability proposed by the 

Respondent No. 2 is completely illogical and impractical in as much as the Applicant has 

been supplying 95% power to the Respondent No. 2 by operating the plant at full load based 
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on the schedule given by the Respondent no. 2. Therefore, to reduce the procurement of 

alternate coal to 80% PLF is not in the interest of either of the parties as it would lead to 

lesser generation and Respondent No. 2 will be deprived of cheap power from the Applicant 

and the Applicant shall be constrained to run the plant at lower PLF.  

 

The issued raised by the Respondent no. 2 w.r.t. the type of alternative fuel, the Petitioner 

submits that it shall restrict the procurement of shortfall quantity to the e-auction coal, which 

is the cheapest option for the Petitioner as the plant of the Petitioner is a pit head plant with 

close proximity to the coal mines of SECL in Chhattisgarh. 

 

13. HPPC filed written submissions on 01.03.2017, consequent to the oral submissions 

made before the Commission on 13.02.2017, as under:- 

 

a) The relevant extract of Order of Hon'ble Supreme Court dated 18.09.2015 are 

given under, so that the Commission can appreciate the contentions of the 

respondents in the proper perspective:- 

 

"The instant application has been filed with the prayer as follows:- 

 

a) Pass an order directing Southern Eastern Coalfields Ltd. (SECL) to 

commence supply of linkage coal to Unit-II of the applicant so that the applicant 

can supply power to the APTEL identified beneficiaries (HPPC and Chhattisgarh) 

as per the interim order dated 16.12.2011 of this Hon'ble Court; 

 

b) Pass an order directing respondent No.3 (PTC) and PGCIL to arrange and 

ensure unhindered transmission of power treating the supply of power from the 

Applicant's Unit II to Haryana (HPPC)as supply made on long term basis; 

 

c) Pass an order directing SECL and PGCIL to consider the supply of power to 

the APTEL identified beneficiaries (Haryana and Chhattisgarh) pursuant to Order 

dated 16.12.2011 equivalent to long term supply, for the purpose of supplying 

coal by SECL and transmission of power by PGCIL.  

 

d) In the alternative, vacate the interim order dated 16.12.2011 and allow the 

applicant to sell power from its Unit II to third parties; 

 

e) Pass such further orders as this Hon'ble Court may deem fit and proper in the 

interests of justice." 

 

The brief factual background of the instant application is that the applicant has a 

power generating unit somewhere in Chhattisgarh with a generating capacity of 

300 MW.  
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It is a coal based thermal power plant. The applicant entered into an agreement 

for the sale of power generated by it with the Power Trading Corporation, 

respondent No.3 herein. respondent No.3 entered into an agreement for supply 

of the power to respondent No.2 for various reasons, the details of which are not 

relevant for the purpose of this order. The applicant took a decision to terminate 

the agreement with respondent No.3, the validity of such termination is one of the 

issues in the main appeal.  

By interim order dated 16.12.2011, this Court directed the applicant to continue 

supply of power in term of earlier interim order passed by the Appellate Tribunal 

for Electricity (APTEL) dated 23rd March, 2011 subject to various conditions 

specified in the said order.  

For the purpose of generation of electricity, the applicant had another agreement, 

with respondent No.8 herein for the supply of coal. The instant application came 

to be filed because respondent No.8 is not willing to supply coal to the applicant 

on the ground that the applicant does not have a subsisting "Power purchase 

agreement", therefore, not entitled for supply of coal in terms of the earlier 

agreement between the applicant and respondent No.8. 

In the result, the applicant is faced with a situation where the applicant is neither 

permitted to rescind his agreement with respondent No.3 nor is he in a position to 

fulfil the obligations arising out of such an agreement and the interim order of this 

Court  dated 16.12.2011 because in the absence of supply of coal, it is 

impossible for the applicant to generate power, hence the present application.  

…………………………… 

The learned counsel for respondent No.8 submitted that the power generating 

plants for the supply of coal fall into two categories specified in the office 

memorandum of the Government of India, Ministry of Coal dated 30th June, 

2015. The first category is of the generating companies which have a subsisting 

long term power purchase agreements and the second which do not have such 

agreements. In view of the fact that the applicant chose to terminate his existing 

power purchase agreement with respondent No.3, the applicant is not entitled to 

claim supply of coal under the first category. In response to a specific query, the 

learned counsel for respondent No.8 made a clear statement that they have 

enough coal to supply to the applicant herein subject to the various legal 

objections of the respondent.  

Shri Harish Salve, learned Senior counsel appearing for the appellant submitted 

that though the legal obligations to open a Letter of Credit for an amount of 

Rs.13.82 crores in favour of respondent No.9 is that of respondent No.3 in view 

of the predicament in which the application is placed, the applicant is prepared to 

open a Letter of Credit on behalf of respondent No.3 without prejudice to the 

applicant's legal rights in this behalf. 

In the circumstances mentioned above, in view of the interim order dated 

16.12.2011 of this Court under which the applicant is obliged to continue to 

supply of power, we deem it appropriate to direct respondent No.8 to supply coal 

to the appellant to be falling under category No.1 referred to earlier during the 
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pendency of this appeal without prejudice to the legal rights of respondent No.8 

which can be determined at the time of the disposal of the appeal."  

b) That the order of the Hon'ble Supreme Court dated 18.09.2015 explicitly obligate 

applicant to continue to supply of power generated through linkage fuel. Thus, the 

respondent no. 2 has to off-take the power only if, the fuel used for generation is 

the linkage fuel provided by Southern Coal Field Limited (Subsidiary of Coal India 

Limited). Thus, the applicant, in view of order of Hon'ble Supreme Court, is to 

provide power to respondent no. 2 on long term basis with linkage fuel only. The 

applicant therefore, cannot seek modification to the aforesaid order of the Hon'ble 

Supreme Court vide instant application. The Hon'ble Supreme Court in its order 

dated 18.09.2015 have given specific directions to Southern Coal Field Limited to 

make available linkage coal specifically to enable applicant to supply continuous 

power to respondent no. 2. The applicant is not allowed to declare availability 

based on Costlier E-Auction Coal on short term or long term basis. The 

respondent no. 2 had filed the application before the Hon'ble Supreme Court 

specifically for approval to use of Southern Coal Field Limited linkage coal, on 

which the Hon'ble Supreme Court had issued aforesaid directions.  

 

Thus the change of circumstances, if any, since the passing of aforesaid order of 

Hon'ble Supreme Court shall be intimated by the applicant to the Hon'ble 

Supreme Court to seek modification, if any, to the arrangement settled by the 

Hon'ble Supreme Court in its order dated 18.09.2015. In view of above 

mentioned, the respondent no. 2 is bound to schedule the power in accordance 

with the directions of Hon'ble Supreme Court.  

 

c) The contention of the Petitioner is devoid of merit and deserves dismissal, on the 

following grounds:- 

 

i) Petitioner’s submission: 

“In view of Commission’s Order dated 12.07.2016,  respondent no. 2 was 

requested to give consent for procurement of coal from e-auction schemes as the 

applicant was facing a shortage of linkage coal and difficulty in sustaining 

generation. However, there has been no response from respondent no. 2.” 

 

HPPC’s Reply 
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The consent for scheduling of power through linkage fuel only has been 

repeatedly communicated to the applicant vide several letters and meetings.  The 

respondent no. 2 vide its letter dated 19.10.2015 had already communicated to 

the applicant and respondent No.1 regarding its obligation to supply power on 

linkage fuel in terms of order of Hon'ble Supreme Court dated 18.09.2015. The 

applicant was writing irrelevant correspondences to build up record for the instant 

petition. Hence, it is wrong to allege that respondent no. 2 failed to respond to the 

requests of applicant.  

 

ii) Petitioner’s submission 

 

“That the mechanism for allowing /pass through of higher cost of 

import/market based e-auction coal for already concluded PPAs based on tariff 

based competitive bidding have been advised by Ministry of Power, Government 

of India, on 31.07.2013, wherein it had advised all the Electricity Regulatory 

Commissions to consider the request of individual power producers on a case to 

case basis in public interest. In view of the extant legal regime restricting the 

supply of linkage coal, the applicant ought to be allowed to continue procurement 

of the balance/shortfall quantity of coal from e-auction/open market.”  

 

HPPC’s Reply 

 

Reference to memo dated  31.07.2013 issued by Ministry of Power is of no avail 

in the instant application as the same is an advisory note to the " Electricity 

Commissions" to consider the request of individual power producers as per due 

process on a case to case basis in public interest.  

 

d) Without prejudice to the foregoing, it is submitted that if the Commission comes 

to the conclusion that the procurement of alternate fuel needs to be allowed, the 

same has to be restricted up to the normative availability of the project as the 

applicant recovers all its cost up to the normative availability of the project. The 

allowance of use of expensive coal beyond normative availability of project would 

lead to unjust enrichment of the applicant at the cost of loss of Consumers of 

Haryana.  

e) Also, if the Commission decides to allow procurement of alternate fuel, it is 

imperative that specific directions be passed on the type of alternative fuel viz. 

imported/ domestic/ e-auction/ spot purchase. A blanket approval without 
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specification of alternate coal would allow the applicant to misuse the approval in 

its interest and will open gate to another series of litigation between the parties.  

 

14. The Petitioner has also filed its rejoinder on 22.03.2017 to the reply filed by HPPC 

and mainly reiterated its earlier submissions, which, for the sake of brevity, has not 

been reproduced here. 

 

            Commission’s Analysis & Order 

15. The Commission has heard the arguments of LAPL, PTC & HPPC as well as 

perused their replies/written submissions including rejoinders, filed in the matter and 

Orders as under:- 

 

The rival contentions of the parties, briefly stated, is that the Respondent – 2 has 

enlarged the scope of judgment Supra by adding the word “only” to aver that the 

Apex court has held that the power supplied / to be supplied by the Petitioner has to 

be from linkage coal and hence use of no other coal is permitted for supply of power 

to the Respondent herein.  

 

The ibid judgment of the Apex Court is reproduced below:- 

  

“…In the circumstances mentioned above, in view of the interim order dated 

16.12.2011 of this Court under which the applicant is obliged to continue to supply of 

power, we deem it appropriate to direct respondent No.8 to supply coal to the 

appellant to be falling under category No.1 referred to earlier during the pendency of 

this appeal without prejudice to the legal rights of respondent No.8 which can be 

determined at the time of the disposal of the appeal."  

 

The Commission observes that the ibid judgment was passed considering the 

references made by various parties before the Hon’ble Supreme Court i.e.   

Memorandum of the Government of India, Ministry of Coal dated 30th June, 2015; 

assertion of Respondent No. 8 (SECL / Coal India Ltd.) that they have enough coal to 

supply to the applicant etc. Hence, the ibid judgment has to be seen in the said 

context i.e. ‘sufficient coal is available’. Accordingly, for supply of power to the 

Respondent No. 2 herein, ought to have been made based on linkage coal despite 

the fact that the word “only” does not appear in the operative part of the judgment 

per.se. However, the office Memorandum dated 30.06.2015 issued by the Ministry of 
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Coal regarding coal supplies for power projects beyond 30.06.2015 addresses the 

issue for supply of coal to the power plants already commissioned or to be 

commissioned in the FY 2015-16. As per the said memorandum the pre 2009 

commissioned plants and post 2009 plants as per CCEA approval dated 21.06.2013 

will continue to be governed by the CCEA decision dated 21.06.2013. The CCEA 

decision dated 21.06.2013 provides that taking into account the overall domestic 

availability and actual requirement, FSAs to be signed for domestic coal quantity of 

65%, 65%, 67%, 75% of Annual Contracted Quantity (ACQ) for the remaining four 

years of the 12th Five Year Plan (2012-17). Further, it has been stated that to meet 

balance FSA obligations, CIL may import coal and supply the same to the willing 

Thermal Power Plants on cost plus basis or TPPs may also import coal themselves.  

 

It is evident from the above that full ACQ is not available to the power plants falling 

under the above category and there is a provision for import of coal. However, the 

dispensation beyond 2017 i.e. the terminal year of the 12th five year plan is not clear 

regarding coal quantity as a percentage of ACQ of the power plants. The admitted 

position is that the Petitioner is under statutory obligation to supply 95% of 300 MW 

from Unit – 2 of its power plant and they have submitted that given the actual supply 

of linkage coal in the FY 2016-17 i.e. 10,83,750 tons (75% of ACQ) it was possible to 

generate only at about 58% PLF. Hence, the need for use of coal other than SECL 

coal. Further, the Petitioner has also submitted the cost comparison of use of 

imported coal vis-à-vis e-auction coal to demonstrate that the latter is the least cost 

option. Respondent No. 2 has not contested this analysis of the Petitioner except 

conceding to the fact that in case the Commission allows use of alternate coal for 

power supply to Haryana the same be restricted to the normative PLF / Availability as 

the petitioner recovers all its cost up to the normative availability of the project (cf. 

alternative submissions).  While Respondent No. 1 (PTC), on this issue, submitted 

that in the event there is actual shortage of linkage coal, the appropriate remedy 

available to the Petitioner is for evolving a mutually agreeable procedure for 

procurement of coal from alternate sources.  

 

In view of the above discussions, the Commission holds that the power is being 

supplied by LAPL Unit-2 of the Petitioner under the Interim Order dated 18.09.2015 

passed by the Hon’ble Supreme Court. The Respondent No. 2, in its submissions 

has also reiterated that “the applicant cannot avoid its obligation to provide to supply 

95% power to the respondent in terms of order of Hon’ble Supreme Court dated 

18.09.2015. Thus, the admitted position is that LAPL has to supply 95% of power 
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from its 300 MW Unit – 2. Further, from the facts on linkage coal availability placed 

before this Commission by LAPL including various memorandum issued by the 

Ministry of Coal, Government of India as well as approval dated 21st June, 2013 of 

the Cabinet Committee on Economic Affairs (CCEA) for coal supply to power 

producers, it is apparent that the Petitioner may not be able to generate and supply 

95% of power from Unit-2 only based on linkage coal. Hence, given the facts and 

circumstance placed before this Commission it is concluded that there may be 

need for the Petitioner to take recourse to use of alternate coal in order to meet 

the legal obligation cast upon it by the ibid Interim Order of the Hon’ble 

Supreme Court. As a corollary, the Commission finds no merit in the contention of 

the Respondent No. 2 that in case power supply is allowed based on use of alternate 

coal the same be restricted to the normative availability i.e. 80% as against 95% 

Ordered by the Apex Court.  

 

Having held as above, the Commission hastens to add that the linkage coal supply 

scenario in the case of LAPL may undergo changes during the FY 2017-18 and 

beyond. Hence, LAPL shall be allowed to use alternate coal i.e. e-auction coal based 

on actual shortfall of linkage coal in order to supply power to Haryana under the 

Interim Order of the Hon’ble Supreme Court.                             

 

16. As the Commission has held that the power may be generated and supplied by using 

e-auction coal on actual shortfall basis, the alternate prayer of the Petitioner i.e. 

compensate the Petitioner by way of higher tariff due to higher Gross Station Heat 

Rate and higher Auxiliary Energy Consumption vis-à-vis the norms due to inefficient 

utilization of coal based assets (Unit-2) has become infructous and hence is rejected.     

 

17. The only issue surviving now for the consideration and decision of the Commission is 

regarding procedure for procurement of Coal other than linkage coal in case the need 

arises. Regarding this the Commission observes that despite the Commission’s very 

specific Order(s) to the parties to evolve a suitable mechanism for procurement of 

alternate coal Respondent No. 2 has not demonstrated requisite interest in doing so 

thereby compelling the Petitioner to again seek intervention of the Commission on 

this issue. On the other hand the Commission observes that the Petitioner (LAPL) 

has vide its letter dated 21.07.2016, submitted the procurement plan to meet 

shortage in supply of linkage coal to achieve scheduled generation ensuring 

consistent supply of power from its 300 MW (Unit – 2) to the Respondent No. 2 

(HPPC)          
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In view of the above, the Commission directs Respondent No. – 2 to finalize 

mutually acceptable procurement plan within one month from the date of this 

Order. In case HPPC fails to do so, the procurement plan submitted by the 

Petitioner shall be considered legal and binding on both the parties.  

 

Additionally, in order to enable the Respondent No. 2 to plan its power 

procurement the Petitioner, on a fortnightly basis, shall keep the Respondent 

herein informed regarding the quantum of linkage coal available, expected 

receipts of linkage coal and estimated shortfall / requirement for procurement 

of alternate coal and the costs thereto.      

 

18. The Commission also directs the petitioner and HPPC to approach the Ministry of 

Power and the SECL / Ministry of Coal, Government of India in order to ensure that 

sufficient coal is made available to the generator in compliance of the Order of the 

Hon’ble Supreme Court of India based on the commitment made by SECL of having 

sufficient quantity of coal.  

 

In terms of the above Order, the petition is disposed of.   

This Order is signed, dated and issued by the Haryana Electricity Regulatory 

Commission on 18th May, 2017. 

                    

Date:  18.05.2017       (Debashish Majumdar)             (M.S. Puri)            (Jagjeet Singh)  
Place: Panchkula                 Member                             Member                   Chairman 
 


