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BEFORE THE HARYANA ELECTRICITY REGULATORY COMMISSION AT 
PANCHKULA 

 
Case No. HERC/PRO-RA-6 of 2016 

 

 

Date of Hearing :                  13.02.2017 

Date of Order :                  27.03.2017 
 

 

In the Matter of 
 

Application under Regulations 91 of the HERC (Conduct of Business) 
Regulations, 2004 (as amended from time to time) seeking condonation of 
delay in filing the review petition (HERC/RA-6 of 2016). 
 

And in the Matter of 
 
Petition under section 94(1)(f) of the Electricity Act, 2003 read with 
Regulation 78 of HERC (Conduct of Business) Regulations, 2004 (as 
amended from time to time) seeking review of the order dated 12.07.2016 
passed by the Commission in Petition no. HERC/PRO-3 of 2016. 

 

Petitioner     

Lanco Amarkantak Power Ltd. (LAPL) 

 

Respondents  

1.  PTC India Ltd. (PTC) 

2. Haryana Power Purchase Centre, Panchkula (HPPC) 

Present  

On behalf of the Petitioner (LAPL) 

1. Shri Gopal Jain, Sr. Advocate. 

2. Ms. Chinmaya, Advocate. 

3. Shri Deepak Khurana, Advocate. 

4.         Shri V.Ravindran, CEO, LAPL 

 

On behalf of the Respondent No. 1 (PTC) 

1. Smt. Nishtha Kumar, Advocate. 

 

On behalf of the Respondent No. 2 (HPPC) 

1. Ms. Sonia Madan, Advocate 

2. Shri Sahil Gupta, SE, HPPC. 
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3. Shri Ravi Juneja, AEE, HPPC. 

4. Shri Vikrant Saini, AEE, HPPC. 

 

Quorum 

                            Shri Jagjeet Singh,      Chairman 
Shri M.S. Puri,   Member 
Shri Debashish Majumdar, Member 

 

ORDER 

Brief Background of the Case 

 

1. The Petitioner i.e. M/s. Lanco Amarkantak Power Ltd. (LAPL), has filed the 

present petition dated 28.10.2016 seeking review of the Commission’s Order 

dated 12.07.2016 in case no. HERC/PRO-3 of 2016. 

2. Since, there is delay in filing of the Review Petition; application has been filed 

by the Petitioner seeking condonation of delay stating that there is a delay of 

25 days only in filing the Review Petition. The certified copy of the Order dated 

12.07.2016 was received by the Petitioner from the Commission on 16.08.2016 

through Regd. Post. Thus, the time period of 45 days for filing the Petition 

expired on 30.09.2016.  

3. The Petitioner has submitted following justification for delay in filing the present 

Petition:- 

 

“That on receipt of the Order dated 12.07.2016, the Petitioner analyzed the 

same and sought a clarification vide letter dated 16.08.2016, from the 

Commission regarding the omission of a direction to pay interest on the 

principle amount awarded by the Commission. The Petitioner received a reply 

to the said letter vide HERC’s letter dated 01.09.2016, which was received by 

the Petitioner on 28.09.2016 whereby the Petitioner was informed that the 

request of the Petitioner cannot be entertained as it was not made in the 

prescribed form. The Petitioner, thereafter, in the first week of October, 2016 

discussed the matter with the lawyers, who advised the Petitioner to file a 

Petition for review of the Order dated 12.07.2016 under Section 94(1)(f) of the 

Electricity Act, 2003 and the relevant provisions of the HERC (Conduct of 



 

3 | P a g e  
 

Business) Regulations, 2004. The Petitioner immediately instructed its lawyers 

to prepare an appropriate Petition for review of the said Order. The lawyers 

then prepared the Petition and sent the same to the Petitioner in the 2nd week 

of October, 2016 and after deliberations and discussions, the same was 

finalized in the 3rd week of October, 2016 and is accordingly being filed.  

 

Due to the above circumstances, a delay of 25 days has occurred, which is 

unintentional and bonafide and due to reasons beyond the control of the 

Petitioner. Accordingly, it has been prayed that the said delay may kindly be 

condoned in the interest of justice.” 

  

4. It has been submitted that the Commission vide its Order dated 12.07.2016, 

decided  the principal amount and interest thereto , as under:- 

 

“The Commission, accordingly, in respect of issue at (d) above, decides 

that the respondents shall make payment of the payable differential amount 

of Rs. 88.123 Crore for the period 07.05.2011 to 31.03.2013 in three equal 

monthly installments, the first installment shall be paid by 31st July, 2016. 

Any delay in payment of installment will attract simple interest @ 1.25% per 

month or part thereof until the amount is cleared. The amount claimed by 

LAPL towards ED/Cess would also be paid by the Respondents in the 

similar manner in three equal monthly installments subject to submission of 

requisite documents by LAPL to the Respondents.”  

 

5. The Petitioner has prayed for interest @ 1.25% per month from the date on 

which the payments for the power supplied (w.e.f. 07.05.2011) to the 

Respondents became due till the actual date of payment of the said differential 

amount, seeking review of the Order dated 12.07.2016. 

Proceedings in the Case 

 

6. The case was heard on 13.02.2017, as scheduled, wherein Respondent no. 2 

i.e. HPPC, argued at length against the relief sought by the Petitioner and also 

submitted written reply dated 09.02.2017 as under:- 
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a) That the Petition filed by the Petitioner is untenable in its present form. The 

Petitioner has, under the grab of review, sought a relief which has not been 

allowed by this Commission after due consideration of facts of this case. 

There is no self evident error apparent on the fact of the Order dated 

12.07.2016. 

 

b) That the Petitioner has failed to set up any case fit for review of Order of the 

Commission dated 12.07.2016, in view of the law settled by the Hon’ble 

Supreme Court in the following cases:- 

 

i) Judgement dated 08.08.2013 under Writ Petition (CRL) 135 of2008. 

The relevant part of the said judgement is reproduced below: 

“This Court has repeatedly held in various judgements that the jurisdiction 

and scope of review is not that of an appeal and it can be entertained only if 

there is an error apparent on the fact of the record. A mere repetition 

through different counsel, of old and overrule arguments, a second trip over 

ineffectually covered grounds or minor mistakes of inconsequential import 

are obviously insufficient”. 

ii) Sow Chandra Kante & Anr Vs. Sheikh Habib (1975) 1 SCC 674. The 

relevant part of the said judgement is reproduced below: 

“Mr. Daphtary, learned counsel for the petitioners, has argued at length all 

the points which were argued at the earlier stage when we refused special 

leave thus making out that a review proceeding virtually amounts to a re-

hearing. May be, we were not right in (sic.) refusing special leave in the first 

round; but, once an order has been passed by this court, a review thereof 

must be subject to the rule of the game and cannot be lightly 

entertained…”. 

c) The Petition is barred by law of limitation. As against a delay of 25 days 

stated by the petitioner in its application for condonation of delay, there is a 

delay of 40 days in filing this petition. Article 124 of the Limitation Act, 1963 

specifies a period of 30 days for filing review of judgement by a court other 

than Supreme Court.  The delay has not been satisfactorily explained by 

the Petitioner. The petition, thus, is barred by law and cannot be 

adjudicated upon. 

d) The assessment regarding amount payable to the Petitioners for the power 

supplied between 07.05.2011 to 21.03.2013 was settled by this 

Commission in its Order dated 12.07.2016, subsequent to which payment 

was made as directed. 
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Commission’s Analysis & Order 

 

5. The Commission heard the arguments of LAPL & HPPC as well as perused 

their replies/written submissions filed in the matter. The Ld. Advocate(s) for the 

Respondents i.e HPPC and PTC argued at length that the present review 

petition is time barred and the petitioner has also failed to show sufficient cause 

for the delay in filing the present petition.   

6. The Commission has considered the arguments of the parties on the issue of 

limitation. Admittedly, there is delay in filing the present petition. The present 

petition has been filed by the Petitioner on 28.10.2016 against the Order of the 

Commission dated 12.07.2016 i.e. after 107 days as against the limitation 

period of 45 days, as per Regulation 78 of HERC (Conduct of Business) (3rd 

Amendment), Regulations, 2015. Thus, there is delay of 62 days in filing the 

present petition. The delay of 25 days calculated by the Petitioner from 

16.08.2016 i.e. the date of receipt of certified copy of the Order dated 

12.07.2016 is erroneous.  

The Commission has also examined the case set up by the petitioner for 

payment of interest @ 1.25% per month from the date the principal amount 

became due as under:-      

At the onset, it is observed that ‘error apparent’ invariably means an error over 

which there ought not to be any two opinions i.e. only one opinion is 

conceivable. However, in the present case the Respondents i.e. HPPC and 

PTC have vehemently denied existence of any error apparent on the face of 

record. It has been argued by the Respondents that the Commission had after 

thorough evaluation of submissions made by the parties had consciously 

decided against granting any relief of interest to the petitioner. Further, the 

amount determined by the Commission in its Order dated 12.07.2016 has 

already been complied with i.e. Rs. 88.123 Crore has been paid to the 

petitioner within the time frame determined for the purpose. Hence, no 

additional interest is payable to the petitioner. 

Per contra, the petitioner has argued as under:- 



 

6 | P a g e  
 

             That in the present case, there is certainly a self-evident error which strikes 

one on mere looking at the Order itself, and does not leave any room for two 

opinions. This is established from the following:- 

  

(i). That the main Petition was disposed of vide Order dated 12.07.2016. 

The following two issues which were framed and decided by the Commission:-  

 

b) Whether the amount of Rs.99.30 Crore calculated by the Petitioner, 

for the period from 07.05.2011 to 21.03.2013, is correct and payable by 

the respondents.  

 

d) Whether the amount outstanding under “b” above, attracts interest 

@18% p.a.  

 

That once the Commission had framed the issue (d) regarding interest, it is 

logical that the same would be decided by the Commission.  

 

(ii). That as regards, issue (b) i.e. the issue pertaining to the principal 

amount, the Commission held that the amount payable by the Respondents to 

the Petitioner for the power supplied during the period from 07.05.2011 to 

31.03.2013 at the tariff determined by the Hon’ble Commission vide its Order 

dated 23.01.2015 was Rs. 88.123 crore. As regards the claim of the Petitioner 

for interest on the outstanding amount, discussion under issue (d) namely 

“Whether the amount outstanding under “b” above, attracts interest @ 18% 

p.a.”, is contained in the Order dated 12.07.2016. In the said discussion, the 

Commission has also recognized the entitlement of the Petitioner to interest on 

the outstanding differential amount of Rs. 88.123 Crores payable by the 

Respondents by observing that  

 

“…there ought not to have been any occasion for the petitioner to run from 

pillar to post to realize the amount in accordance with the tariff determined by 

the Commission vide the ibid Order. Nonetheless, the petitioner was compelled 

to enter into correspondence with the respondents and also approach the 

Hon’ble APTEL for execution of this Commission’s order.”  
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That the Commission has also observed that the Order dated 23.01.2015 itself 

records that the said “Order shall be reckoned to have come into effect from 

the date of commencement of supply of power from LAPL Unit-2………..” and 

“In view of the above, the tariff worked out by the Commission at generator’s 

bus for the disputed period beginning 7th May, 2011, for supply of power from 

LAPL Unit – 2 to Haryana based on the norms approved in this Order is as 

under (till further Order is passed in the matter by the Hon’ble Supreme Court)”.  

 

However, in the concluding portion under issue (d), the Hon’ble Commission 

has only reiterated its decision of grant of principal amount. The relevant 

portion of the Order is reproduced hereunder:-  

 

“The Commission, accordingly, in respect of issue at (d) above, decides 

that the respondents shall make payment of the payable differential 

amount of Rs 88.123 crores for the period 07.05.2011 to 31.03.2013 in 

three equal monthly installments, the first installment shall be paid by 

31st July, 2016.” 

(iv). That the issue regarding payment of principal amount was already 

decided by the  Commission under issue (b), therefore, under issue (d), which 

pertains to only grant of interest on the principal amount, there was no 

occasion to reiterate the direction of payment of the principal differential 

amount. It is thus clear that the direction to pay interest on the principal amount 

[which ought to have been contained under issue (d)] is inadvertently missed 

out from the Order. This, is an error apparent on the face of the Order and is 

self-evident. This does not have any room for another opinion or view.  

 

That in a nutshell it can be stated that a specific issue regarding interest was 

framed by the Commission. Not deciding the issue regarding interest despite 

framing the same is clearly an error of law apparent on the face of the Order. In 

this regard, it may be noted that it is a fundamental principle of law that Court is 

required to give its decision (pronounce judgment) on all the issues framed by 

it. This principle is also embodied in Order XIV Rule 2, Code of Civil Procedure. 
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Thus, not giving the decision on the issue of interest is an error of law, and an 

error apparent on the face of the record, and is liable to be rectified. 

 

It has been submitted that the Hon’ble Supreme Court has also held that every 

court has power to review, rectify and recall the errors in the judgment and this 

power can be exercised to prevent miscarriage of justice.  The law as laid down 

by the Hon’ble Supreme Court and as discussed above would squarely apply 

to the present case. Without prejudice to the foregoing, it is submitted that the 

Supreme Court in South Eastern Coalfields Ltd. v. State of M.P. and Ors. 

AIR2003SC4482 MANU/SC/0807/2003 and in Ashok Shanker Pandey v. 

Union of India (2007)3SCC 545 has held that interest in not a penalty but 

normal accretion on capital is paid by way of restitution. Judgment of the 

Hon’ble Supreme Court is ‘law’ under Article 141 of the Constitution of India. 

Consequently, the Order of the Commission which has the effect of not 

granting the interest would be contrary to the law laid down by the Hon’ble 

Supreme Court.  

 

On the issue if granting interest cost, the Commission observes that the Order 

dated 12.07.2016 clearly provided that the differential amount i.e. Rs. 88.123 

Crore shall be payable to the petitioner in three equal installments, the first 

installment shall be paid by 31st July, 2016. Any delay in payment of installment 

will attract simple interest @ 1.25% / annum or part therefore until the said 

amount is cleared. Thus the Commission categorically held that interest is 

payable only if there is default in payment of Rs. 88.123 Crore to the petitioner 

as per the methodology and timeline determined by the Commission. 

Admittedly, the amount determined by the Commission has been paid to the 

petitioner within the timeline determined by the Commission in its Order dated 

12.07.2016. Hence, given the limited scope of review jurisdiction, the 

submissions of the petitioner seeking interest payment from a prior period 

would clearly fall outside the review jurisdiction of the Commission. 

Accordingly, it is not open for the petitioner to re urge the issue(s) that has 

already been dealt with by the Commission while passing the Order dated 

12.07.2016 against which the present review petition had been preferred by the 
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petitioner. In conclusion the Commission agrees with the following case law 

relied upon by the Respondent – 2 as under:- 

 

“This Court has repeatedly held in various judgments that the jurisdiction and 

scope of review is not that of an appeal and it can be entertained only if there is 

an error apparent on the face of record. A mere repletion through different 

counsel, of old and overruled arguments, a second trip over ineffectually 

covered grounds or minor mistakes of inconsequential import are obviously 

insufficient” (Hon’ble Supreme Court judgment dated 8.08.2013 in Writ Petition 

(CRL.) 135 of 2008).           

 

In the considered view of the Commission, given the facts and circumstances, 

the ibid judgment rendered by the Hon’ble Supreme Court is squarely 

applicable in the present case.  

7. In view of the above discussions and findings, the Commission finds no merit in 

the submissions of the petitioner. Hence, the review petition is disallowed     

This Order is signed, dated and issued by the Haryana Electricity Regulatory 

Commission on 27th March, 2017. 

 

Date:  27.03.2017    (Debashish Majumdar)           (M.S. Puri)            (Jagjeet Singh)  
Place: Panchkula              Member                           Member            Chairman 


